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Third Supplement toc Memorandum 72-2

Subject: Study 39.30 - Attachment, Gernishment, Execution (Employees'
Earnings Protection Law)

Attached is an interim report of the State Bar's Ad Hoc Committee on
Attachment concerning the recommendation on the Employees' Earnings Protec-
tion lew. The recommendstions of the State Bar Committee are summarized on

pages 15-16 of the committee‘’s report.

Respectfully submitted,

John H. DeMoully
Executive Secretary
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Dear Mr. DeMoully:

The Board of Governors had before it at its December 1971
meeting interim report of the State Bar's Ad Hoc Committee on
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report be forwarded to the Law Revision Commission as the
recommendations and suggestions of said Committes; copy of the
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its excellent and thorough report.
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INTERIM REPORT OF AD HOC COMMITTEE ON ATTA&HHENTS
TO THE BOARD OF GOVERNORS:
| . INTRODUCTION
This Committee was appointed for the purpose of examining,

among other things, the need forfrevisiné the current attachment
{(garnishment) statutes of thig state in the light of recent court
decisions. Of necessity, this has led the Committee into the area
of execution statutes as applied to wages and other related gues-
tions, including the need to amend state statutes to conform to

the garnishment provisions of the United States Consumer Credit

Protection Act (15 U. s} C. §1672 et seq.).

As indicated in the interim report'of Februaiy.zs, 1971, the
Law Revision Commission (referred to hereafter as LRC) has been
engaged in studying these problems, and the cﬁmﬁittea concluded
that it‘waé more desirable to work with the LRC than to proceed
independently. | |

As of this date, the LRC is studying, but has not yet published,
its tentative recommendations on the subject. In August, 1971, it
completed work on a "Tentative Recommendation Relating to Attachment,
Garnishment and Execution, Employees' Earnings Pfotectiun Law," to
the extent that the tentative text and official comments were pub-
lished, énd comments &nd suggestions were publicly solicited.

This report relates to the latter measure (referred to hereafter
as The Recommendation). With such changeg as may later be made by
the LRC, it will be introduced and presumably pressed for enacément

at the 1972 session of the Legislature, This report reflects action



taken by the Committee on October 16, 1971, when it met in Los
Angeles for the better part of a day, -

It is to be noted that, because of the LRC's time schedﬁle,
some suggestions were made by Committee members to the LRC on an
informal basis prior to October 16, 1971. This was done, however,
without undertaking to bind either the Committee or your Board. The
LRC has‘accepted.some of them - It is understood the proposed measure
will be placed in pre-print fbrm, and addltlcnal changea in the
August, 1971, text are exepcted. 7

Of course, in making this report the Commlttee is aware of the
serious inroads upon Callfornia $ present attachment statutes as a

result of Randone v, Superior Court, 5 Cal, 3d 536 {1971).

THE PROPOSED MEASURE IN GENERAL

The major thrust of The Recommendation is an earnings protec- -
tion act,_that is, an act désigned to protect an "employee's"
earnings from attachment and to protect a certain portion of those
éarnings from execution, [An employee is "an individual who ﬁérformg
services subject to the control of an employe; as to both what shall
be done and how it shall be done." See, §723.11(b} of The
Recommendation.]’

Exemption of some part of the earnings from attachment and
execution is required by Federal law, but The Récammendation will
exempt more than. the bare minimum. It may be noted, however, that
California law now exempts earnings of an émployee from attachment.
See, present CCP $690.6{a).

In addition to exempting earnings, The Recommendation deals
with levies by attachment or execution against bank accounts, énd

provides for a State Administrator--the Department of Industrial
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Relations.

In accompiiéhing this revision of present statutes relating to
levies on wages, the LRC has also modernized the statutes'anﬁ
removed some of the existing expenses of levying on wages by pravidinq
" for a "continuing levy," which will permit a single 1evy to remain
- effective For as much as 120 days. See, proposed CCP §723,22,* The
creditor who has caused such a levy to be made will then be required
to wait for an additional tem days before he can make another levy
upon the same employer. (§723.109),

Aﬁditional savings.of;expense are provided Ey authorizing and
encouraging service of the "order to withhold earnings® by mail, in
contrast té the éresent’personalrserviqe by -the sheriff, marshal or
 constable {See, §723,101), and by providing for direct payment from
the empldyer te the judgment creditor, in contrast torpayment through-
public officials or the court (See, §723,25).

The Committee finds itself in general agreement with the
‘propozed Aét, which appears to bring our state statutes into line
with Federal_requifemants, and to modernize the method of levying
on wages.’,However,.there are some specific areas in which the
Committee finds itself in disagreement with the text or where it
feels that additioﬁai attention should be given to particular -
problems, The remainder of this report will deal with the specifips
of Thé Reqomméndation and will point out particular problem areas.

EXECUTION UPON EARNINGS IN THE HANDS OF THE DEBTOR

Section 690.5~1/2{e)} provides that a debtor's earnings from the

¥all code'sectlon references made hereafter will refer to the .
proposed sections of the Code of Civil Procedure unless otherwise
noted, _



pay period immediately preceding the levy are exempt in his own hands
S0 lﬁng as retained "in the form in which paid or as cash" to the same
extent as they woul&lhave teen exempt if unpaid, Amounts actﬁally
withheld while the earnings were in the hands of the employer are
deducted, Moreover, if the debtor needs a still larger exemption
because an amount is "essential for the support of himself or his
family" that)too will be exempt. [§690,5-1/2(f)]

The Committee considered.the fact that this will further
insulate certain individuals froﬁ payment of their just debts,
Nevertheless, the Committee noted that the exemption is_limited to
funds from the preceding pay period, and as such would only protect
money a;tually being used for day~to-day living expenses. It also
noted that this added protection is.necessary to carry out the policy
of allowing a debtor to have a certain part of his pay check avail-
able to him for living expenses.* If the debtor should, however,
purchase goods with the earnings or deposit them in accounts, they
cannot be traced and this exemption will not apply.

The Committee therefore recommends that this protection of
earnings be approved,

THE SELF EMPLOYED "INDIVIDUAL

Section 690.6 provides that earnings due or owing to a person
who is not an employee will be exempt from attachment, and, further,
that at least one-half of such earnings due and owing for service
performed during the preceding thirty days will be exempt from execu~
tion. See, §690,6(b) and (c). Thus, the self-employed person or
independent contractor is given less protection than the employee,

Prior law is basically continued for these individuals., See, present
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dCP §690.6. The sole change from the prior law is found in part. {d;,?}j

' where The Recommendation would exempt amounts "essential for the

'support“ of the person or his family, which the present law will_not ‘n*’

necessarlly do,

- These “earnings® will be subject to a levy of execution, whernas7"

~employee earnings are only subject to a withholding order., See,

5690'5-1/2(b}.
The. Committae is not convxnced that for exemption,“ as opposed
to continuous levy," purposes the Lndependent contractor type of

worker should he treated in a manner aifferent fram the way in which

other wage earngrs are treated. While it may indeed be more difficult |
'to determine what his earnings are, presumably such a determination

‘must be made’ ‘in any event if any exemptions are to be granted. Tha

Committee notes the fact that the‘United States Consumer Credit
Protection Act does not appear to disﬁinguiah between so-called
"employees® and others but speaks of'“individuais." Also, some

individuals might sell a commodity rather than a pure service; and

might dépend upon that for a livelihood The Committee feels that

consideration should be glven to allowing an exemption to such
individuals. o |

It is, théréfnre, tecommended that the LRC give further consider-
ation to the prov;sxons of §690,6 with a view to (1) arriving at a
more particular defxnxt;on of earnings (including a reascnable

compensation for an ind;vxdual's personal iabor though such labor

may result in sale of a commodity rather than direct sale of a

service) and (2) applying the usual exemptions to those earnings."

DEPOSIT ACCDUNTS

~Sections 690.7 and 690.7-1/2 provide for deposit account

e
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exemptions from attachment and execution respectively, .

The most notable innovaticn in these sections is their extending-"'

the exemption to all accounts rather than limiting them to special
types of accounts, such as those at Savings and Loan institutions
[present CCP-590;7(e)I or accounts in credit unions (Financial Code
515406). It is believed that this is a very worthwhi le change in
the law, since under modern conditions there seems to be little
justification for treating some deposit accounts different from
others. 1index this law all ecccunts in baeks, savings.en& loans or
credif ucicns will be exempt, and the exemption will not be decided
by the vicissitudes of where the money is placed. i

N However, two matters are noted for further attention.

First, the secticne provide thet a husband and wife w;ll be
treated as one individual. See, §690.7(a) and §690.7-172(a), While
reasonable men may differ on-the"quescion of whether an exemptiocn
should be lost because of marriage, there appears to be a more fun-
damental problem. In fact, a husband and wife are not one individuaIA
and each may have separate prcperty as well as community property.
The sections do not attempt to distinguish between these types of
prOpercies;'nor do they take account of the fact that earninga of a
ﬁife may not be liable for her ﬁusband'e debts (Civil Code §5117);
nor do they considexr the possibility that the wife may be a sole
trader (present CCP 51811 et seq.). The Committee is concerned
about the fact that the wlfe 8 separate property account coulad, for
example, cost the husband an exemption for his separate property
account, since he muef report her account to the court because she

and he axe "one individual,® Neither policy nor logic would seem to



justify this result,

- Second, while the Committee does not deem itself competent to
ﬂetermine the proper amocunt of t@e exemption, it notes that whereas
eebtors can now shield up to $2500;\£hdfa husband and wife even more,
 the present_proposal wili reduce the amount to a total of $500. |

| The Committee therefore recommends that the principle of extend-
ing the’deposit acoount exemption to all‘tfpes of accounts be approved:.
" and that the LRC be advised of our concern that treating the husband:-
‘and wife as one individual may cause substantial difficulties and

“inequities unless the concept is further refined.

CONTINUING LEVY

A, The Levy Itself. - Section 723.22 will provide for a continu-

. ing levy prooedure. fhat is, rather than requiring creditors to-

'obtain a new writ for each pay period, the creditor will obtain an

'earnings withhold;ng order, whieh will remaln in effect for up to

5125 days after service upon the employer, Since-the employer does

. not withhold for the first five days after service, the period of
withholding will not exceed 120 daye.

“ The Committee believes that this procedure ls oalculated to
eliminate a great. deal of economic waste. For example, the judgment
creditor wiil not be forced to incur repeated levy costs which he
would, of course, try to pass on to the debtor—employee. Moreover,

" -the creditor does not retain his advantage over other creditors for

an inordinate period} and when his order ends he will have to wait’

:ten days before servingfanother one.‘ See, §723.109. This will give
other creditors a sporting chance to collect on their claims. In the

interim, if a-creditor has served an order he will be notified of the

exlstence of the prior one and giveﬁ-sufficient information to'enable



him‘td ré—serve his order at a prbper time, BSee, §723,127.
It is therefore recommended that the continuing levy provision
{§723. 22) be approved.
‘1 B. Compliance with Order. The employer wili compiy with the

'withholdlng order which has pricrity {as to priorzty see §§723,23,

"-7 723, 30 and 723 31) by remlttlng the amount thhheld directly to

'"'_the creditor. See §723,25, The employer will also make a return on,
a form to be provided by the c:edxtor. See, 5723 108, This proce-'.
dure will have the effect of bypa351ng official collectlng authori- .
ties entirelyy There will be no deposit with the marshall, the
sheriff, or any other nfficiﬁl. While the Cdmmittee notes fhat
requifing payment to and through an official might eliminate:somm
disputes and provide an independent accounting procedure, it believes
that, on balance, the pr0posal will save creditors and debtors
difficulties caused by delays and further expenses in the collecting
process.. The Committee notes that the creditor is required to send
the debtor a receipt within 35 days after he receives payment, .
See, 5?23 26, _

Certalnly, this seems like a worthwhile modernization of the
law in this area. | .

It is, therefore, recommended that the provisions requirxng
direct payment to the creditor be approved.

AMOUNT OF EXEMPT WAGES

The core of the Earnings Protection Act is found in §723.50, .
where the amount of the wage exemption is outlined,
| As-heretofore noted, Federal law reguires. that certain portions
of an individual's earnings be exempt from levy, The amount is given

by & formula which revolves around the;copcégt of "disposable
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earnings,” that is, earnings left after deducting any amounts “"required

"~ 'by law to be withheld.” See, 15 U.S.C.A, §1672, Basically, the

vgré&ter of 75% of‘theae-earnings or thirty times the Federal minimum

hourly wage must ba'protected in any one week. See, 15_U.S.C.A.
§1673,
The LRC has drafted provisions that will apparently exempt more

;earningé tﬁﬁn Federal law requigss. This,h;s bean done for the_
 purpoge of giving théég in veqyi;qw;earnings brackets a little

_ more to ;ive on. chevér, it wiil have the same effect on those in
| higher'earnings brackets, and may, in some instancés, exempt rather

' substantial sums,

Nevertheless, the proposed section has a number of virtues:

{1} it will -—'together_with other sections -- offer means of @htainr _
‘ing ekamptions from the day«tofday,opezation of the.Federﬁi law; '
(2) 1t willnsimplify the preparation of-gccurate withheolding tables;

and (3) because of (1)} and (2) it should reduce the cost of procedure
to the employer, |

The Committee therefore recommends approval of the wage exemp-

_tion formula.

SPECIAL WITHHOLDING ORDERS

A. Support Orders.- The LRC has proposed that the limitationa

of §723,50 not apply to a withholding order for support, that is a

court order for the “support of any person." See, §723.30, If this

sort of order is served it will first be deducted from the employee's

:aarningé'and the amount left will then be used in the §723,50 formula
'to determine what other creditors can take, if anything, - Bee, §723.30
. (b} (4), ' |

This variation is permitted by the Federal law. 15 U.S.C.A,
§1673¢b) (1), | |

..
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The Committee believes that it is quite reascnable to permit

‘this special variation. The major purpose of the exemption is to

protect a family's income so that it can support itself., It would
be truly ﬁrocrustean to then limit support claims by application of
this concept. 1t seems only fair to treat support orders with
speci#l consideration. _ |

The Committee recommends approval of the special provisions’
for support orders, : ‘ | |

-

B, State Tax Orders.- Under §723.31 particular types of state

tax orders would be given ?a}iﬁus kinds of speciai treatment,

| These orders ﬁill-take priority over other withholding orders,
except orders for support. See, 5?23.31{f){3). Under this kind
of order more than the limited gmbunt proﬁiﬁed in §723,50 may be
taken by the state, indeed, the state is éven able to take amounts
essential for the support of the debtor or his family. In that
regard, it should be noted fhat "essential“ is intended to be a
strict word. The debtoxr’'s accustémed standard of living and his
ftation;in life are not the criteria. The amount must actually be.
vital. See, §723.51, |

Tha Committee agrees that the state should take priérity over

other'creditﬁrs. BEowever, it believes that it is not p:opér for
the state to strip a peréon of those amounts which are essential
for hisrsupport. ?here does nﬁt seemrto be adequate justification
for awarding the state special treatment as to the amount it can take,
Indeed, it can be argued that if the law is to be humanized the state
should set the example by being among the most humanerof,creditors.

It might also be noted that if the debtor is driven to the wall he

may become a charge upon the public fisc and the net result could
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well be a loss of state income,

Therefore, the Committee recommends that the porfions of §723.31
which permit the state to take larger amounts of the debtor's wages
than other creditors can take be disapproved.

SERVICE BY MAIL

One qf the major money saving devices provided by The
Recommendation is contained in §723.101. This section provides for
service by means of personalldelivery or mail. Postage mus ¢ be pre-
paid, but first class mailé air meil, registered mail and certified
mail are all satisfactory;/

It is realized that many arquments.can be made for and against
this type of service., VYor example, some méy-feel ﬁhat certified
_maii is less satisfaétory than or&inary'mail;.and some may take the
opposite posltion. Also, there is always the possibility that the
matl will‘go agtray. |

At preéent, after 1itigation has been commenced, almost all
service 1s done by mail, If the position of the employer is a matter
of concern, it is expected that the courts will be reasonably
sympathetic toward employers whc claim that they have not received
a withholding order, and at the same time the creditor can protect
himself by using certified or registered mail. It appears that the
LRC intends to draft language to permit recovery of costs fbr personal
service in the event that_cerfified of registered mail is refused.

On balance, the Committee recommends that the §roviaions for
mail service be approved.

PROCEDURAL MATTERS

In general, the procedure will be somewhat informal. The creditor

willl apply for issuance of an earnings withhelding order (8§723.102)
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which will be issued promptly (§723.104)}. At the same time notice
will be served upon the judgment debtor so that he will be in a posi-
tion to claim his exemptions (§723.103). If he applies for a hearing
it must be granted within fifteen days, and the court can then modify
or terminate the earnings withholding order (§723.105}. & pro-
cedure is Aiso provided for the situation where the employee works
for more than one employer (§723.1C€).

The Committee has revieﬁed these pra?isions and makes the
following observations regardi;grthem:

A, If the debtor wishes a hearing he must file an application
form (8723,123) and in most-instances a financial statement (§723.124),
the form of which will be prescribed by the Judicial Council. The
Committee believes that in.fairness to the debtor, the creditor ought
to be required to deliver these forms in blank when he serves the
other documents on the debtor, If this is done the average person
will not be left entirely to his own devices, and will have some idea
about what he must do to claim his exemptions. It seems that it |
would be easy enough for the creditor to simply enclose the prescribe@
forms with the other papers that he must mail in any event. (§723,103})

The Committee recommends tha; §723.103 be amended to reguire
service of a debtor's application form and financial statement.

8, Under the proposed procedure the earnings withheclding order
can be issued and served promptiy. It-may, and probably will, be
served before the debtor can apply for and obtain his hearing. After
the hearing the court can modify the order, but before that amounts
may be withheld and paid over, Thus, even if funds are “essential
for support" the creditor will get one free bite at them in all like-
lihood. 1If after the court hearing a modification order is issued

-l2-
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the employer will be required to readjust his withholding records
to comply with the modified order.

Although the Committee understands that such a proposal has
already been considered by the LRC and rejected, it still feels that
a period gf delay would be desirable, so that there could be an oppor-
tunity to make these determinations before the order is served, The
Committee has not attempted to work out the exact period, nor has it
worked out the exact_procedu{e, It notes that one possibility would
be requiring the creditor to refrain from serving the oxrder for a
number of days, so that the debtor could notify him (or the court)
directly of his desire for a hearing. |

Therefore, it is recommended that the LRC give further consider-

~ation to allowing a delay in service of an earnings protection order,

80 that a hearing can be held prior to service on the employer, if

the debtor so desires,

ADMINISTRATION AND ENFORCEMENT

Sections 723.150 et seg. provide for administration and enforce~
ment of the provisions of the proposed Earnings Protection Law, As
originally drafted the state administratcr would have been given the
express authority: ({a) to adopt rules and regulations {5723.151};

(b} to conduct investigations and prosaecute actions (§723,152):

(¢} to act as liaison with the Federal administrator (§723.153);

(d) to issue warnings (§723.154), and confer with violators (§f23.155):
{e} to issue cease and desist orders (§723.156); and (f) to obtain
injunctions (§§7223,157 and 723.,158).

To the extent that the above sections enable the administrator
to prepare the tables contemplated by §723,50 and to the extent they

provide for liaison with the Pederal administrator the Committee is
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in agreement with them. Federal regulations require such a liaison
functionaire if exemption from direct application of the Federal
rules in California is to be obtained. (See, 29 Code of Federal
Regulations §870.1 et seq.)

However, the Committee fails to see the need of erecting an
admlnlstratlve procedure which contains the many other functions
outlined above. These other functions are not required by Federal
law. The courts have traditionally been ieft the job of assuring
proper use and compliance with‘their own orders and processes, At
least until such time as it appears that abuses have arisen under the
proposed statutes, which cannot be avoided by slight changes, the
Committee believeé that the policing function should be left with the
courts and should not come under the surveillance of a separate state
agency. |

The Committee notes that at the October meeting of the LRC the
sections providing for these expansive powers were deleted from The
Recommendation. However, the Committee is concerned that vesting of
the rule making and liaison activities in the Department of Industrial
Relations may automatically incorporate the powers generally conferred
upon state departments, including powers of investigation aﬁd prosecu-
tion of actions (see, e,g, Government Code §11180),

It is believed that the statute should make it clear that the
functions of the department will be rather ministerial tasks, such as
table preparation and liaison, and that possible violations of the
law will not be a‘matter for the department's cognizance.

Therefore, it is recommended that the striking of §§723,150 and
723,154 through 723,158 of The Recommendation be approved; and that

§723,151 be amended to make it clear that the state administrator is
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not to have authority to conduct investigatory and prosecutorial
functions under this Act,.
SUMMARY OF RECOMMENDATIONS

Thé LRC Recommendation discussed in this report is basically
sound and the Committee recommends that the LRC be informed that
the proposal is generally approved} but that the following important
aréas df specific approval or disapproval be noted:

A. That specific approval is given to the provisions providing
an-exemption, limited in time, for earnings in the hands of the
debtor, which remain in the form paid or in cash. §6%0.5-1/2(e). -

B. That the provisions for levy oﬁ the earnings of a self-
employed debtor should be amended te more clearly define "earnings"”
and fof the purpose of applying the usual exemption amount to those
earnings. $690.6,

C. That specific approval is given to the principle of extending
an exemption to all deposit accounts, but that the "husband and wife“l
concept should be clarified to account for the fact that they are
separate individuals with possibly varyving ownership interests,
§§690.7 and 690.7-1/2. That it also be noted that the overall exemption
hag been significantly decreased in amount.

D, That specific approval is given to the provisions for a
continuing levy. §723.22..

E. That speqific-approﬁal is given to the payment of withheld
wages directly to the creditor, §723.25,

F. That specific apprbval is given to the proposed wage exemp-
tion formula., §723,50,

G. That specific approval is given to the proposal to give

special priority treatment to support orders, §723,30,
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H. That the provisions allowing the state ce take a larger
portion of the debtor's wages for taxes than woulﬂ be available to
other creditors (including amounts essential for the support of the
debtor or his family) be disapproved, §723,31.

1. That specific approval is given to the provision.for mail
service. §723,101.

J. That the debtor's form for hearipg application and the
debtor's financial statement 5Pould be among the documents that the
crediior is required to serve ﬁpon him when applying for a with-~
holding order. §723.103.

K. That fﬁrther consideration should be given to providing a
delay in service of an earnings withholding order so that a hearing
can be conducted prior to sgrvice if the debtor so desires, §§723.104
and 723,105,

L. %hat vesting of broad investigatory and prosecutorial powers
in the state administrator be disapproved, and that The Recommendation

be amended to make it clear that such powers will not exist, §723.151.

Dated: W

Respectfully submitted,

AD HOC COMMITTEE Dﬁ’éTTACHMENTS

Members:

Nathan Frankel
Edward N, Jackson
Ronald N. Hall
Arnold M, Quentner
William W, Vaughn
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EAST BAYSHORE NEIGHBORHOOD LEGAL CENTER

LEGAL AID SOCIETY OF SAN MATEO COUNTY
1651 BAY ROAD
EAST PALO ALTQ, CALIFORNIA 94303
TELEFHONE: 324-1386

December 7, 1971

John DeMoully, Director
Law Revision Commission
Stanford Law School
Stanford, California 94305

Dear Mr. DeMoully:

I have just reviewed the paper submitted to
you by Mr. Nicholas C. Dreher and Mr. James Fletcher.
I believe that they have submitted a very well thoughtout
proposal.

As you know from my previous correspondence,
I have been guite concerned especially about the level of
your automatic exemption. As they pointed out very well
in their paper, very drastic effects occur from wage
garnishment. I think that it is highly desirable to
provide an initial exemption that will really protect
pecple.

If their suggestion of 60 times the minimum wage
is not acceptable for the entire range of salaries, may I
suggest an alternative. Sixty times the minimum wage could
be provided through $120.00 gross earnings per week. At
that point a schedule preoviding for 3/4 of the income could
be implemented. Therefore, beginning at $135.00 per week
gross income, your schedule beginning at $14.00 per week
could be implemented. However, this would take care of those
people who have a very low income and would also cover
situations where the amount received on the levy is hardly
worth the effort. 1In fact, the only real benefit of the
garnishments at the lower end - for example, $3.00 when a
person is earning $70.00 per week, $5.00 when a person is
earning $80.00 per week - is for harrassment purposes due to
the threat of loss of employment.

I would, therebre, strongly urge that you would
consider giving greater protections at the lower end of the
wage scale, gither that suggested by Mr. Dreher and Mr.
Fletcher or the compromise version which I have suggestad
would provide greater protections.
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I would also strongly urge that you consider
implementing the protections suggested by Mr. Dreher and
Mr. Fletcher concerning loss of employment. The social
costs of such loss of employment is simply too great to
bear. It hurts both the creditor and the debtor and
ultimately society in general. I think that such a
provision is fully justified and in the package of
legislation such as you are suggesting would have a very

.good chance of passage.

I do not think that failure of Assemblyman
McAllister's Bill should preclude you from introducing
it as part of your suggested package.

I also think that you should give careful
considerations to the suggestions concerning protections
to welfare recipients and those freed from prison. However,
if greater protections are given .at the lower end of the
wage scale, I believe that this protection would be some-
what less necessary. Therefore, I would urge again that
you consider carefully the protections afforded to the very
low income wage earner.

Thank you again for your congideration of my
views.

Yours very truly,
ERIC W. WRIGHT
Assistant Professor of Law

University of Santa Clara
Law School

EWWyTar)
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January T, 1972

To: Celifornia Law Revision Commission

Since the December meetjng, we havs been engaged in some additional
research in an‘attempt to-answera gquestions concerning our proposals that
wore raised at the meeting., What follows are our reply to these questions
and also some additional comments on the Commission's work with wage
garnishment, that we were wunable to bring up at the meeting.

Snfortunately, neither of us will ba able to attend the January maeting
in Los Angeles. Ve wonld be happy, though, to answer any guestions the

Commission has concerning our comments,

Respectfully submitted,

Telithe (. Mok

Nicholas Co Drahar

- QI
3 A. Flatcher
tanford, California
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I, WELFARE

At the December meeting, several members of the Commission,

particularly Mr. Stanton, indicated some jnterest in an amendment

to the Commission's proposal granting immunity from garhishment'to

debtors recently off welfare or out of prison, We mentioned at the

meeting that at 1east two states already have enacted similar pro-

visions, Minnesota provides 6 months of immunity to debtors just

of f welfare and just out of prison (Minn, Stats, Ann. - 550,37 (4));

Rhode Island provides 1 year of immunity only for welfare recipients

(Gen, Laws, R.I. = 9=-26-4 (32)(b))., The theory behind such an immunity

provision is obviocus. Certain classes of debtorgs are in such pre-

carious financial condition that instead of forcing each member of

the class to claim a hardship exemption, it is more efficient to

grant a blanket exemption to the whole class, It is 2 virtual certain-

ty that debtors receﬁtly off welfare or out of prison will find them-

selves 1in an extraordinarily unstable financial pesition, The fact

that someone has been on welfare is prima facle evidence that he

has great difficulty supporting himself, In addition, people recently

off welfare or out of prison have ﬁecessarily been unemployed for

some time, This means they will have no seniority when they return

to work, and probably very 1ittle job security. Because the debts

owed by welfare recipients and prison inmates are difficult to col-

lect, especially while they are on welfare, creditors will be un=-
derstandably eager to collect from debtors recently back to work,

In all likelihood, this means that many debtors will have their

wages garnished shortly after returning to work,

— L s
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A 1965 study 1ﬁ Wisconsin revealed that; of a random sample of
families leaving the welfare roles, approximately 25% were gar-
nished within a year after returning to work; half of this number
being garnished within 90 daysl. | 7

A debtor garnished on more than one debt may be discharged
under the present law, Given the minimal job security of someone
recently off welfare or out of prison, it is probable that many
employeré would discharge these debtors after the second garnish-
ment, It should be clear that discharge means disaster to someone
recently out of prison or off welfare; it might conceivably force
him back ontc welfare or into a life of crime. Society ﬁas a very
large stake in helping former prison inmates and former welfare
recipients to become self-supporting;'rising crime rates and welfare
costs attest to this fact.

1f these debtors are graﬁted a2 brief period of immunity
from garnishment, 1t is possible that they may be able to_establish
some measure of financial stability and perhaps make voluntary
payment agreements with creditors, before their job 1s jecpardized
and their precarious fingncial situation aggravated by garnishment,

At the December meeting, Mr, Gregory expressed some concern
that an immunity provisioﬁ might have the effect of discouraging
employers from hiring formér‘welfare recipients and prison inmates,
In fact, such a provision will have just the opposite effect. An
immunity provision is & guarantee to the employer that no with~
holding orders will have to be processed whilefthe employee is.

immune, This guarantee surely makes the immune debtor & more ap-

"pealing job applicant than he would otherwise be,

"dHearings on HR 11601 before the Subcommlttee on Consumer
Affairs of the Committee on' Banking and Currency: 90th Congress,

1st Session (1967), pp.1033=34,




3

Mr. DeMoully pointed out, at the December meeting, that
i1f the automatic exemption is sufficiently high, most former
welfare recipients and-prison inmates will be exempt from garnishe-
ment anyway. This point is well taken, We feel, hoﬁever, that
those individuals who do leave prison or welfare for a high=
salaried job are in need:ﬁf some extra protection.

A brief period of immunity is not unduly prejudicial
to ereditors. The fact that creditors! claims may have been-ﬁn-
collectable for & subqtantial periocd already, indicatés that a
slightly longer wait will not increase the burden unduly. On balance,
we feel that the potential benefit, to all concerned, of a brief

period of immumity for former prison inmates and welfare recipients

_outwelghs therminor inconvenience to creditors of a slightly longer

waiting period before they can employ garnishment as a collection
device.

Speeifically, we would propre an immunity period of 125
days, the same length of time for whiéh a debtor is immune under
the Commission's hardship exemption { 723,105 (e)). This amount of

time would seem to be long enough to give the former pfison inmate

" or welfare recipient a fair chance of achieving some financial and

job stability, and not so long that the interests of ecreditors are
unduly prejudiced., To prevent the possibility of abuse of such an |
immunity provision; 1t should be available to a single debtor only

once every three years, Procedurally,, the immunity system would

' be very easy to administer, It would be a simple matter for those

leaving prison or welfare to be issued a certificate of Immunity
by the Welfare Department or the Adult Authority. Such certificate.

could then be presented by the debtor to his new employer; the
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mission that 723.050(b) be furtherd# amended to prohibit the with-

L

employer then refusing to honor withholding orders until the
expiration of the immunity period.

‘ If it is =a policy of this state to help welfare recipients
and prison inmates to become self-supporting and responsible
members of the society, we feel that the adoption of an immumnity

provision of the kind we‘have proposed, is indispensable.

Y1, EXEMPTION SCHEDULE

Problem of Withholding Small Amounts

At the Dgcember meeting, the Commission members adopted
the view that the withholding of small smounts from the debtor's
paycheck was not worth the trouble, Tﬁe feeling seeﬁed to be that
the costs of the paperwork and processing of the withholding order:
made it terribly 1nefflclent to have small payments, We agree with
this view, but we would go even further than the Commission d4id,
},e., pronibiting withholding of less than $5. We suggest that it
48 too costly and not worth the effort involved to withhold amounts
less than $10. From Mr. Bessey's proposed exemption schedule and
from his comments at the meeting, we feel that the creditors ,

probably agree with us. Therefore, we would recommend to the Com-

holding of less than §10,
Exemption Levels
As we stated in our last memoranduﬁ to the Commission, one
of the primary purposes of the exemption provisions in the garnishment
lawnis to allow the debtor and his family to maintain at least a

minimum standard of living so that he can remein a productive member
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of the communityz. Part of our study of the garnishment area has
been to lock at the actual statistics and figures to try to see
.whet amounts of income a debtor and his family need, Previously
we recommended that the Commision adopt en exemption schedule of
60 x the minimum wage + 75% of the excess in order to allow the
debtor to provide an adeduate standard of living for his family.
We realize now that perhaps this recommendation was unrealistic
and unfair to the creditor,

Nevertheless, -we do belleve that the Commission should
take a close look at the actual filgures as to what amounts:of -
income a debtor and his family need to maintain a basic standard
of 1living, Unfortunately, at the December meeting we did not have
a chance to present tha materials we have been able to gather on
this subject. Consequently, we have included with this memorandum
as Appendix A a table that presents a comprehensive breakdown of
the amounts of income a debtor with a family of four needs in
various areas of the state to 1ive on a "lower budget." The “lower
budget" figures are a compilation of the Bureau of Labor Statistics
and represent what is needed in order to maintain ar"modest bﬁt
adequate" standard of living.

In light of these figures, we do not believe that the
commision's exemption schedule allows, the debtor to keep enough
income in order %o provide his family with an adequate standard

of living. {This is especially true since the average judgment

2Perfection Paint Produets v, Johnson, (1958), 164 Cal
App 24 739, 330 F2d 829, ,

LU RSN Y S .
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debtor usually has several depéndents to supportj). s mentioned
above, although we feel our previous recommendation would allow

most debtors to providé such a standard of living for their families,
the exemption schedule was unrealistically high, Consequently, we
now propose & compromise exemption schedule of 40 x‘the minimum

wage -+ 75% of the excess, Goﬁpled with the above proposed amendment

prohibiting the withholding of less than $10, such an exemption

_gehedule should give adequate protection to the debtor with a low

jncome while allowing the creditor‘a meaningful remedy. (See Appendilx

B).

IITI, AVAILABILITY OF CREDIT

The only major objection that seemed to be ralsed to our
suggestion of increasing the amownt of the szutomatic exemption
at the last meeting was Professor Hieéenfeld's agssertion that if
the exemption is put at too high a level, the creditor will bégin
to demand a security interest in the'borrower's personal préperty
before extending credit or will in some other way restrict the
granting of credit to low income, high risk wage earners. We have
geveral comments in reply to this argument,

Our first response is that the class of debtors with which
this argument is concerned, those whose earnings would be completely
exempt or almost completely exempt unﬁer an increased exemption
schedule, are earning so little that they do qot own personal

property of any sufficient value to serve as a gecurity interest

3In 8 1967 study of garnishment in Los Angeles County, it
was found that the averege dehtor supports an average of 3.6 dependents
and that 19% of the debtors interviewed had 6 or more dependents,-
The Noumeyer Foundation, Western Center on Law and Poverty, Wage
Garnishment: Tmpact and Extent in Los angeles County (1968), p. 38.
(Hereafter cited as Western Center Study) .
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on debts of any substantial amount, what Professor Riesenfeld's
argument comes down to is that if the garnishment remedy is re-

stricted by inereasing the exemption levels, then creditors will

respond by seeking'sécured interests in debtors' personal property.

1f debtors do not have sufficient property, though, then creditors
will just refuse to extend credit to these low income debtors. In |
ghort, the real bagis of Professor Riesenfeld's argument is that
if the gernishment remedy is restricted, then creditors will be
much more reluctant to extend credit, especially to low income

wage earmners. This is an argument that has often been made before,

7 and while the argument 1s theoretically very plausible and while

guch a consequence would be very undesireable for the low income
wage earner, we do not believe the argument is valid.

No one would doubt that credit is readily available for
glmost anyone who wants it. The propoéifion jg as true for low
jncome people as for any otheru. The main reason credit is so
easily obtained is not because collection remedies are easily

available to the ecreditor. Credit is so readily extended primarily

because the vest majority of debtors repay the credit without

having to be coerced. This is so because in our'crédit-oriented
economy, most people feel thaﬁ it is absolﬁtely essential to

N S ERTRE s S S .

ban FTC study in Washington, D,C. found that 704 of retailers
who dealt with low income wage earners required no credit references.
FIC, Economic Report on Installment Credit and Retail Sales Practices
of District of Columbia Retailers (1968), P. 7.
, In & survey of debtors who had been recently garnished
in New York, it was found that 40% of those interviewed had not been
asked when acquiring the debt on which they were garnished whether
they had outstanding debts although 66% were making payments on other
debts at the time, Consumers in Trouble, a stud conducted Qghgavid _
Caplovitz at the Bureau of Applied Research, Co umbia University

{New York: Fehbruary, 1968), P. 32.



‘maintain a good credit rating?,

Moreover, some more specific proof thét the availablility
of credit does not depend on the existence of wage garﬁishment as
8 remedy for creditors may be ocbtained by looking at the case of
weifare recipients, Although the welfare payments to recipients
are immme from garnishmént, it has been well established that
credit is readily extended to welfare recipients, Thus, a 1965
study of families formerly on welfare in Milwaukee found that more
than 20% had been offered credit by merchonts even though the
merchants were fully aware of the families welfare status. In ad-
dition, fully 50% of the families surveyed actually increased
the amount of debt owed while they wvere on welfare6. Several com-
mentators have reported similar findings7. Hencé, the fact that
creditors do extend credit to welfare recipients, a class of people

L

against whom garnishmént maey not be used, provides some proof that
restriction on the use of gernishment will not cause creditors to '
restrict the granting of credit. _

Finally, it might be worthwhilerto point out parenthetically
that this same argument--that restriction on the use of garnishment
will make credit more difficult to obtain--was made to the court

in Randone ¥. Avpellate Dent, of the Superior Court of Sacramento§

: 51t has been estimated that the national delinguency rate on
installment credil is between 1 and 2%, In general see, C, Grosse
and C, Lean, Wage Garnishment in Washington--aAn Empirical Study,

43 wash L Rev, 743 (1968), p. 750. _ :

byestern Center Study, pp. 103-104,
7e.g. David Caplovitz, The Poor Pay More (1963).
-8(1971) 5 Cal 34d 536, 96 Cal Rptr 709

“
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Justice Tobriner's response was skeptical:
We carnot . accept the ereditors! argument for several
preasons. rirst, although the agency maintains quite
ateadfastly that the withdrawal of a general remedy
of attechment will contract the credit market, this
contention rests on nothing more solid than the agency's
own assertion, While this allegation may contain some
surface plausibility, ceveral legal commentators o N
have concluded that there is no reason to believe that
attachment has any necessary effect on the availablility
of credit: (citations omitted). On the present record,
we are in no position to accept plaintiff's unproven
agsertion, 5 Cal 34 at 555, 96 Cal Rptr at 722

I?.VHARDSHIP EXEMPTION PROCEDURE

At the December meeting,-several members of the Commiésion
expressed the belief that it should be one of the purposes of
thig reform of the garnishment laws to reduce the burden on the
courts resulting from too many claims of exemption. We agree
wholeheartedly: It is clear, however, that this objective should
be accomplished by (1) raisiﬁg the automatic exemption high e-
nough to eradicate the peed for most hardship exemptions, and {2)
toughening the standards for the grant of a hardship exemption,
It certainly cannot be the intent of_the Commission to reduce the
number of claims of exémption by retaining a procedure 80 compli-
cated that many bf those.debtofs actually eﬁtitled to the exemp~
tion fail to claim it simply because they don't know how. 1t nas
been very clearly established that under the present law, a large
ﬁajority of those who would qualify for hardship exemptions fail

to elaim them for this very reason?,

9yestern Center Study, Pp. 122-23,

Arnother study conducted in Santa Clara County arrived at
substantially the same results: only 18% of those eligible for
hardship exemptions ever filed a clalm, carnishees! Knowledge
of Claim of Exemption Rights-A Survey, an unpublished paper by
P Ckanford University undergraduates,
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It is the expressed intention of the Commission to simplify
the procedure for claiming a hardship exemption, We feel, however,
that the Commission proposal represents onlj modest improvements
over the pgesent law in this area, Under the present law, the
debtor is entitled to be informed of his right to flle a claim of
exemption, The Commiggion proposal merely requlres a slightly
nore explicit wversion of su&h notice. It has been demonstrated,
we thiﬁk, that notice alone does not result in those eligible
debtors claiming the gxemption\ We would recommend, therefore,
that 723,103(2) be amended to require the garnishing creditor
to include, with the other documents sent to the debtor, two
coplies of the "Application of Judgment Debtor for Hearing" and
tﬁo copies of the "Judgment Debtor'é Financial Statement” with
explicit instructions for completing and filing such forms,

TThe .Commission: should_reGOgnize that debtors compose a

eclass that is probably less knowlédgeable in the legal area than
the rest of the populace; and that any legislation should reflect
this fact,

V. CONCLUSION
At the December meeting, several members of the Commission,
particularly Mr, Miller, suggested that our view of the broblems
of garnishment was too narrow, and that we failed to give sufficient
welght to competing ciaims of ereditors and employers 1ﬁ our pro-
posed changes in the garnishment laws, Although we have adopted

a somewhat pro-debtor position, we regret conveying the impression
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that our concern is only with debtors, We attempted to propose

changes which take into account the competing interests of creditors,

debtors, employers and all others affected by garnishment. For
example, we urged a much tougher anti-discharge law not because we
feel that the interests of empleyers are any less deserving of
protection than the interests of debtors, We simply recogniﬁed
that allowing employers to avoid the cost of processing withhold-
ing orders by discharging garnished emplbyees, results in the im-
position of much greater costs on other groups;. e.g., toxpayers
who must support discﬁarged debtors forced onto welfare and credi-
tors whose claims are lost throught bankruptcy. We have sincerely

attempted to base our cother suggestions on a similarly broad view

_of all the interest: groups affected by the garnishment laws,
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WAGE GARNISHMENT SHOULD BE PROHIBITED
. William T. Kerr*
I _lntruductinn

Historically, the statutory treatment of wage garnishment! among the
states has been characterized primarily by its diversity. Although most
states exempt a specified amount of a man's wage from the reach of his
creditors, the dollar levels of these exemptions are as various as the
methods chosen to compute the amount to be exempted.? In addition,
legistators, some union spokesmen and some legal commentators have
become increasingly aware of the role of wage gamishment in the “debt-
or-spiral” of easy credit, discharge from employment, backruptcy?® and
welfare. Inevitably this spiral involves a disproportionate impact on the
poor.* Impelled by thesc concerned groups, Congress enacted the Fed-
eral Consumer Credit Protection Act of 19688 effective July 1, 1970.

*Member of the Michigan Bar.

L Garnishment of wages is a stalutory proceduze which has roots going back as far as
medieval times. Sre Ricsenfeld, Collection of Money Judgments in American Law,
42 lowa L. REv. 155 (1957); and RESTATEMENT OF JUDGMENTS $§35, 36 (1942). A
*special note” to section 38 states:

A proceeding by which the plaintiff is enabled 1o reach
and 10 apply to the satisfaction of his claim a debt owing
to the principal defendant is ordinarily calied ish-
ment, and ihe principal defendant’s debtor is the
gamishee, The word “gamish’ means ‘warn'; the gar-
nishee is warmed that he is not to pay his debt o the
defendant, kis creditor, but to the plaintiff. In some of the
New England stales, the proceeding is called “trustee
process’ and the defendant’s debtor is called the trustes.

® A current hist of the amounts of eammings cxempied from gamishment under state laws
was published by the U.3. Department of Lubor. Bureau of Labor Standurds, May
1967,

35s¢ E. DOLPHIN, AN ANALYSIS OF ECONOMIC & PERSONAL FACTORS LEADING TO
CorsuMER BANKRUETCY 18 {Burcau of Business and Economic Research, Michigan
State University Graduate Schoo} of Business Administration, Oceasional Paper No.
15, 1965}; STABLER. THE EXPERIENCE OF BANKRUPTCY T (1966).

*See Hearings on H. R. 11601 Before the Subromm, on Consumer Affairs of the House
Comm. on Banking and Currency, 90th Cong., lst Sess., at 661-67 (1967) {here-
inafter cited us Hearings]. Staternent of Dr. David Coplavitz, New York City, N.Y.,
Author of THE Poor Pay More; Carin & Howard, Legul Representation and Class
Justice, 12U.C. LA L. Rev. 381 (1965),

S Pub. L. 90-321, §301 (May 29, 1968].

§301. Findings and purpose
{a) The Congress finds:

(1) The unrestricied garnishment of compensation
due for personal services encourages the mak-
ing of predatory extension of credit. Such exten-
sions of credit divert money into excessive

i
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Yet this law is onlv one step in ameliorating the impact of wage garnish-
ment and, if it diverts our attention from an eventual prohibition of this
device, it is an unfortunate compromise ® Bill H.R. 11601,7 introduced
in the House, would have placed an unqualified prohibition upon wage
garnishment.® The finul Act merely raises the level of wage exemption 10

1]
credit paymengs and thereby hinder the produc-
tion and flow of goods 1 inferstate commerce.

{2) The application of garnishment as a creditors’
remedy frequently resuits in loss of empioyment
by the debtor, snd the resnlting disruption of
employment, production, and consumplion con-
stilutes # substantizl burden on interstate com-
merce.

{3) The greal disparitics among the jaws of the sev-
eral States relating 10 garnishment have, in
effect, destroyed the uniformity of the bank-
suplcy laws and frustrated the purposes thereof
in many areas of the country.

(b} On the basis of the findings stated in subsection {a)
of this section, the Congress determines that the provi-
sions of this Litle are necessary and proper for the pur-
pose of carrying into execution the powers of the Con-
gress to regulate commerce and to establish uniform
bankruptcy laws.

& Representatives of the LUaited States Treasury were unable 10 decide whether the

abolition of wage garnishment would be desirable. The internal Revenue Service is
one of the mosl frequent users of wage garnishment. Hearings 193-04.

President Johnson in his March i35, 1967, Message on Urban and Rural Povény
directed the Altorney Genezal, in consultation with the Secretary of Labor and the
Director of the Office of Economic Opportuaity, to make u comprehensive study of
the problems of wage gamishment. This contributed as much as anything to the
evolution of a compromise om the wage gamishment issue. As a resuhl of this
proposal, many, including Sargent Sheiver, al that time Direcior of OED. argued that
legislation dealing with wage gamishment should not be enacted until these studies

. were compleied. See the statement of Mr. DeShazor, appearing on behall of the

American Retail Federation, Hearings 231, and the statement of Mr. Walker, Execu-
tive Vice President, American Bankers Association, Hearings 151-52. Referee Clive
Bure, who testificd with three olher experienced bankrupicy referees, see note 24
infra, responded accordingly:

We have been studying this problem for—ar least |
have for some 10 years, and Referce Snedecor for 30
years, Referee Whitehurst for 10 years and Referee Mo-
rinrty for & o 8 years. Certainly [ do not believe that any
Bill should be enacted without adequate study but we
have studied this problem for many, many years.

Each of the aforementioned referecs advocaled a prohibition on wage gamishment.

TH. R. 11601, $0th Cong., 15t Sess. {1967).
*1d §201:

The Congress finds that gernishment of wages is
frequently an cssential element in predatory extensions
of credit and that the resuhting disruption of employment,
production, and consumption constitutes a subshantial
burden upon intersiale commence,

Sec. 202(a): No person may atlach or garnish wages or
salary due an employge, or pursue in any court any
similar legal or equitable remedy which has the effect of




)

1014, 1430407,

April 1969) Wage Garnishment 373

a uniform minimum® and restricts to a certain extent the right of an
employer to discharge an employee whose wages have been garished *°
This is not enough; wage gamishment should be prohibited. In the
legistature of at least one state, Michigan, the iawmakers are presently

stopping or diverting the pzyment of wages or salary due
an employee, *

(b): Whoever violates subsection (a) of this section
shall be fined not more than $1.000, or imprisoned not
more than one year, or both.

* Pub, L. 90-321, §302-03 (May 29. I968).

§302. Definitions

For the purposes of this title:

{a) The t¢rn "earnings’ means compensation paid or

puyable for personal services, whether depomunated as
wages, safary, commission. bonus, or otherwise, and in-
cludes periedic payments pursuant to a pension or retire-
ment program,
(b) The term “disposable carmings’ means that part of
the camings of any mdividual remaining after the deduc-
tion from those earnings of any amounts required by law
te be withheld. )

(c) The term ‘garnishment’ means uny legal or equi-
tabie procedure through which the earnings of any indi-
;idual are required to be withheld for payment of any

ebt.
4303, Restriction on garaishment

{a) Except as provided o subsection (b} and in section
105, the maximum part of the aggregate disposabie ¢am-
ings of an individual for any workweek which is sub-
jected o gamnishment may oot exceed

{1125 percentum of his disposable camnings for that
week or

{2) the amount by which his disposable earnings for
that week exceed thirty times the Federal min-
imum hourly wage prescribed by section SaX 1}
of the Fair Labor Standards Act of 1938 in
effect al the lime the earnings are payable,

whichever is less, In the case of earnings for any pay
period other than a week, the Secretary of Labor shall by
regulation prescribe a multiple of the Federal minimum
hourly wage equivalent in effect to that set forth in para-
graph {2). :
tb) The restrictions of subsection fa) do not apply in
the case of
{1)any order of any court for the support of any
persen.
, t2)any order of any court of bankruptcy under
Chapter XI11 of the Bankrupicy Act.
{3)any debt due for any State or Federal tax.
fc} No court of the United States or any State may
make, execuiie, or enforce any order or process in viola-
ticn of this section,

§3D4. Restriction on discharge from employment by reu-
son of garnishment
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faced with such a proposal and have an opportunity to reconsider the
federal compromise. 1! ‘

il. Impact of Wage Garnishment

Al .‘mpact on the Employee

Of the effects felt by the employee. the most immediate is, of course,
disciplinary action. It is common knowiedge that wage garnishment is

[a) Mo employer may discharge any employee by rea-
‘son of the fact that his earmings have been subjected to
garnishment for any one indcbiedness.

(b} Whoever witfully violates subsection {2) of this
section shall be fined not mare than $E.000, or impns-
oned ot more than ook yéar, of both,

Significant procedural sections include the following:
§305. Exemption for $tate-regulated garishments

The Secretary of Labor may by regulation exempt
from the provisions of section 303a} garnishments is-
sued under the faws of any State, if he determines thai
the laws of that State provide restrictions on garnishment
which are substantially similar to those provided in sec-
tion 303(a).

§306. Enforcement by Secretary of Labor

The Secretary of Labor, acling through the Wage and
Hour Division of the Department of E.abor, shall enforce
the provisioas of this tile.

#307. Effect on State laws

‘This tithe does not annul, alter, or affect. or exempt any

persons from complying with, the laws of any State

(1) prokibiting garnizthmests or providing for more
limited garnishments than are allowed under
this tite, or

(2) prohibiting the discharge of any employes by
reason of the fact that his carnings have been
subjectad to garnishment for more than one in-

* debtedness.” .

12 Two separate bills were introduced in the Michigan legislature in February 1969, Al the
time of this publication, no sumbers had ye1 been assigned. Both bills were sponsored
by the Detroit Neighborhood Legal Services with the support of the U.AW.CLO,
The first. taken from the Texas constitutional prohibition on garnishment (see note 75
infra), provides:

Exemption of wages from garnishment,

No current wages for personal service shall be sub-

ject to garnishment: and where it appears upon the

trial that the gamishee is indebted (o the defendant

for such current wages, the garnishee shall neves-

theless be discharged as 1o such indebtedness.

The second. modeled after the Federal Consumer Credit Protection Act, provides:

{. The unrestricted garnishment of compensation due
for personal services encourages the making of predatory
extensions of credit. Suck extensions of credit divert
money into exceasive credit paymenis and thereby hin-
der the production and flow of goods in intra-staie com-
merce.
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considered by many employers an adequate ground for such action and
even for discharge. There are no available statistics on the frequency
with which employees are discharged by employers for this reason.1?
Some indication of the impact on employees, however, is reflected in the
policies adopted by employers when wages are garnished.

In 1966 this writer surveyed one hundred large companies located in
states where wage garnishment is permitied. Forty companies responded
to the lengthy and detailed questionnaire in this sampling, which is

2. The application of gamishment as a creditors’ reme-
dy frequently results in loss of employment by the debi-
or, and the resulting disruption of employment, produc-
tion, and consumphbon copstituies a substantial burden
on intra-state Commerce,

For the purposes of this Act:

1. The term ‘earnings’ means compensation paid or

payable for personal services, whether denominated as
wages, salary, commission, boaus or otherwise, and in
chrdes periodic payments pursuant [0 2 pension or retire-
ment Program,
2. The term “disposable eamings™ means that part of
the carnings of any individual remaining afier the deduc-
tion from those carnings of any amount required by law
1o be withheld.

3. The term "garnishment’ means any legal o7 equitable
procedure through which the carnings of any individust
are required to be withheld for payment of any deb.

The maximum part of the aggregate disposable earn-
ings of an individual for any workweek which is sub-
jected 1o garnishment may not exceed:

I. 10 per centum of his disposable earnings for that
week; or

2. the amount by which his disposable earnings for that
week 2xceed forty times the Federal minimum hourly
wage prescribed by Section 6tal 1) of the Fair Labor
Standards Act of 1938 in effect at the time the carnings
are payable, whichever is less. In the case of eacnings for
any pay peniod other than a week, the exemption shall be
forty. @ multiple of the Federal minimum hourly wage
equivalent in effect to thut set forth in this Act,

The restrictions of this Act do not apply in the case of:

1. any order of any Court for the support of any
persen;

2_ any order of any Court of HBankrupicy under Chap-
ter X111 of the Bankruptcy Act;

3. any debt due for any State or Federat Tax,

No Court of this State may make, execute. or enforce
any order or process in violation of this Act.

Mo emplover may discharge any employees by reason
of the fact that hiz carnings have been subjected w0
gamishment for any one indebtedness.

Whoever wiilfully violates this Act shali be fined nol
more than $ 1,000, or imprisoned not more than oae year,
ot both.

MW, Willard Winz Secretary of Labor, estimated the number of wage gamish-
ment-precipiiated discharges w be between 100,000 and 300,000 annually, Mearings

738,
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hereafter referred (o as the Swrvey.!® Twenty-seven of the responding
companies indicated that they have a practice of discharging employees
whose wages are garnished an excessive number of times. Fourteea of
these indicated that the practice had beea reduced to a fixed corporate
policy, while the rest treated each case individually. One New York
department store discharges an employee after a single garnishment is
received. Five companics discharge after the second, six after the third
and two after the fourth garnishment within a calendar year. One of the
thirteen companies indicating that they do not discharge an employee
because of wage garnishments commented:

We do not descharge for garnishment even
though we wWould like to release the bad
offenders (10 to 15 a vear), These people in a
lot of cases dont seem 10 try to do betier
even with counseling, help. advice and
threats. These people use very poor judg-
ment. Make the same mistakes over and
over,

A study conducted in 1958 among 133 companies in and near MNew
Haven., Connecticut, indicated that only nineteen considered garnish-
ment as sufficient grounds for dismissal.* Over one-half said that each
case was given special consideration, which indicates that an in-
determinate number would dismiss an employee for excessive wage
garnishments, but have not reduced the practice to a fixed policy., Two
of the companies commented that in their organization dismissal was
appropriate if the empioyee’s salary was garnished four times, but they
added that the policy was not strictly enforced. On the other hand. one
company remarked that, “Usually repeaters are not the type suited for
our work and leave or are dismissed for other reasons.” ’

In state commitiee proceedings on attachments in 1964 remarks made
by California Assemblyman Johnson revealed a similar experience:

I know that there are compamies that have
inflexibie rules if they have so many attach-
ments. They arc discharged regardless of
whether they are valuable employees or
not . ... Now this is my own experience so |

13 Considering the lengthy nature of these queslionnaires inquiting about Carporate policies
toward garnishment of employee wiages, n forty per cenl response wis probably not
urusual. [t was feit thal a jesser aumber of detailed answers would teveal more of
analytical vajuc than a grealer number of simple, genefal answers. The resulls of the
survey justified this opinion. The form of the questionnaire and the responses i
brought forth are inchuded in Appendix A, infra at 397.

14 Garnishment of Employees’ Wages; Survey by N.OMA's New Haven Chapter, 33
Office Exec. 42 (Feb. 1958).
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know what I am talking about in this respect,
and vou may be right that it is only a small
percentage, but it is very important to these
people who lose their jobs because of attach-
ments.1®

He added that, . .. most of the companies have a rule, sometimes only
one and a maximum of three gamishments and they lose their job."'® A
study examining garnishment cases in the Wisconsin cities of Green
Bay, Kenosha, Racine and Madidon revealed that eleven per cent of the
gamished employees were fired forthwith; forty-one per cent were warn-
ed of dismissal. In fifteen per cent of the cases the employer tried to help
the employee, ' There was no jndication in cases involving warning or
discharge whether the employee had been garished previousty. Another
survey was made in San Diego, California.'® Seventy-one of sev-
enty-two firms having a policy on wage garnishment gave a warning on
the first attachment. Twelve frms, or seventeen per cent, fired the
emplovee on the second attachment. Thirty-five more fired the employee
after the third. Cumulatively, two-thirds fired an employee with as many
as three garnishments. In addition, another ten firms fired an employee
on the foarth attachment, and another on the fifth. Of the seventy-two
companies reporting, only thirteen, or eighteen per cent, did rot fire for
wage attachment. Of these, nine reported that wage attachments were
not a problem.

Business periodicals have encouraged employers to adopt a dismissal
policy as a means of warding off what was feit to be a growing problem.

What can you do? First, clamp down with a
reasonable rule as the Crane Company [Chi-
cago] did. The rule: Two of these documents
served on the company within a twelve
month period and the emplovee can be
fired.1®

Recent studies, according to the National Association of Manufacturers,
indicate that a majority of companies dismiss employees whose wages
are garnished a third time.??

[ Californie Assembly Interirn Comm. an the Judiciary, Proveedings on Attarhments 44
(1964}, {hereinafier cited us Proceedings] cited in Brunn, Wage Gurnishmeats in
California; A Study and Recommendations, 33 Canir, L. REv. 1214 (1965),

¥ Praceedings 39, See also Comment, Wage G arnishment in Wushingion—An Empirical
Study, 43 WasH. L. REv. 743, 754-59 (1968).

1 Camment, Wage Garnishmen! as a Collection Device, 1967 Wis. L. Rev, 75%, T66 n.

19, :

\* Hearings 1020-21.

W King, When u Worker Goes Too Far in the Hole, You Pay, 119 Factory 178 (August
1961).

)4 ar 179.
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1t is not clear whether employers always limit such a rule to produc-
tion employees. One company in the Survey, a large manufacturer in
Kansas City. Missouri, so indicated. On the other hand. a large depart-
ment store chain apparently applies its policy to supervisory personnel
as well, because garnishment is taken as an indicator that the employee
is poor management potential.

A second effect of wage garnishment is feit by the employee who
seeks other employment after being discharged from his former position
because of wage garnishment. Such a discharge diminishes his chance of
securing other employment.?* Twenty-five of the thirty-five responding
companies in the Survey indicated that knowledge of such a fact would
have an adverse effect of an applicant’s chances of securing employ-
ment. The others did not consider prior garnishment as relevant in their
hiring process. None of the thirty-five felt that previous wage garnish-
ments would operate as an absolute bar to employment. Moreaver, a
company is not necessarily made aware of such prior garnishments, as
one company indicated: “This item is not a question on the application;
‘however it normally is discussed during the interview.”

The ultimate impact not only of wage garnishment and discharge, but
also of the threat of discharge is personal bankruptcy. While threatened
loss of job on grounds of garnishment is certainly not the sole cause of
bankruptcy, most commentators seem o agree that the threat often
iriggers a bankruptcy which may be hased essentially on other under-
lying financial difficulties 2 Another California Assemblyman testified at
the state’s 1964 hearings on attachments:

I am connected with an office that handied a
few bankruptcies and 1'd say 95% are for the
purpose of saving their jobs; and the employ-
ers | think have a rule of two or possibly
three attachments within twelve months and
then they lose their jobs,

A panel of experienced bankrupicy referees testified before a congres-
siona! subcommittee on H.R. 11601, the original House version of the
Consumer Credit Protection Act. They agreed that the number of indi-
vidual bankruptcies in a state is significantly affected by the leniency or

2 Statement of David Coplovitz, author of THE Poox Py Mone, Hearings 662

Swdies have shown that some of the hard-core unem-
ployed are, in fact, unempioyable bocause they have
garnishment records.

See also starement of W. Willard Wintz, Secretary of Labor, Hearings 735.
5t has been pointed out that the re-employment problem prompts an underermined
aumber of cmployees to quit employment voluntarily to avoid garnishment. Wage
Garmishmen: in Washington~An Empirical Study, supra note 16.
1 Cor E. DOLPHIN, supra note 3.
¥ proceedings 7 1.
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harshness of its garnishment taws.® The following table®® sypplements
their observations:

States Having the Highest and Lowest Per
Capita Bankrupicy Rates, 1962

Number of Filings
Per 100,000
High-rate States " Papulation
Alabama N 279
Oregon , 200
" Tennessee [84
Maine 153
Georgia 149
Arizona . 147
California 145
Iffinois 134
Ohio 132 -~
Colorado 131
Number of Filings
Per 100,000
Low-rate States Population
N. Carolina 1
Texas 2
S. Carclina 3
Pennsylvania 4
Maryland 5
Florida 7
Delaware 10
S. Dakota : I}
New Jersey 12
Alaska & D.C. i3

United States as a whole: 72 Fihngs Per 100,000 Population

When we add the dimension of wage exemptions from garnishments, the
table reveals a remarkable correlation. Only one of the states in the top
half of the table, Illinois, has a wage exemption as high as 83 per cent.
The lowest wage exemption in the lower half is 90 per cent.?® In an
excellent article?” George Bruna discusses two specific instances which
lend further suppert to the relationship between tough garnishment laws

# Hoarings 417-48. Referecs Whitchurst (Datas, Texas)h, Snedecor (Portland. Oregon)..
Bare (Tennessee] and Mociarity {California) appeared.

® Mycrs, Non-Business Bankrupivies. in PROCEEDINGS OF FeNTH ANNUAL CONFER-
ENCE. COUNCIL ON CoNsUMER INFORMATION 2.

® 3t whould be noted that it is impossible to tell from these statistics lo what extent
empivyers’ discharge policies affect personal hankruptey rates,

» e Brunn, sapra note 15, 41 1237,
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and high personal bankruptcy rates. In 1961, 1linois raised its ex-
emption from a flat $45 a weck 10 a more permissive BS per cent of
lake-home pay.2® From 1961 to 1964 non-business bankruptcies filed in
Iiinois dectined nine per cent, while in the same period nationally they
rose eighteen per cent. AR even more striking example occusred in
lowa., where in 1957 the 100 per cent exemption was abelished and an
unrealistic $35 per week plus $3 per dependent was sabstituted *® From
1957 to 1963 the bankruptcy rates in lowa quadrupted, aimost double
the national rate.®® .

While the increased exemption rates in Hlinois resulted in a nine
per cent decrease in personal bankruplcies, the reduction in the absolute
number is not really very striking 3t There is reason 0 befieve thai
employer policies do not take iato consideration the size of the ex-
emption. 1t is the number of times that an employee’s wages are gar-
nished that is most important to the employer and not whether each
gamishment secures ten per cent OF fifty per cent of the employee’s
wage. Thus, one might reasonably conclude that the threat of discharge
for wage garnishment has reduced the potential  mollifying effect of
increased exemptions on the rate of personal bankrupicy filings. The
Federal Consumer Credit Protection Act apparently counters this ten-
dency by combining a restriction on discharge with the increased ex-
emption. However, the restrictions on the employer’s right to discharge
contained in Section 304(a) of the Act?? are ambiguons. The protective
language could be limited to situations in which an employee’s wages are
garnished for a single debt; alternatively, the language could be con-
strued to protect the employee from discharge regandiess of how many

_creditors subject the employee to garnishment, as tong as cach limits

himself to a single gamishment. The latter interpretation will give the
employee considerably more protection, since it is unlikely that the

2 {1 REv. STAT. ch. 62 §73 (1965).

# Jowa CODE ANN. §627.10 (1368).

» 5oy Mote, State Wage Exempiion Laws & the New lowa Statute—A Comparative
Analysis, 43 lowa L. Rev. 555, 560 {1958).

# The year-by-year figures, as compiled from Tables F-3 of the Annual Reports of the
Disector of Administrative Offices of the United Stales Courts For the years

1961-1964, are:

Year IlLinois u.s. MmJju.s.
1961 16,336 131,397 12.1
1962 i 13,705 132,118 0.4
1963 14,057 139,176 1.1
1964 14.900 155,193 3.6

23 pub. L. 90-321, §304 (May 29, 1968). Restriction on discharge from employment by
Teason of garnishment. .
ta) No employer may discharge any employee by reason of the facl that his
carnings have boen subjected 1o garnishment for any one indebtedness. [Emphasis
added]. )
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employee having financial difficulties will be pursued only by one
creditor.3

Finally, it may be admitted that wage garnishment, together with the
threat of discharge which it induces, collects a significant amount of the
repayments due from debtors. However, the vast majority of debts are
yoluntarily repaid 3 The extent to which these are repaid as a result of
the fear of wage garmishment cannot be measured, but it should not be
overstated. Most voluntary payments are likely induced by the desire to
maintain a strong credit rating,

B. Impact on Employers

It is not difficult to understand why employers have adopted reason-
ably strict attitudes toward employees whose wages have been gar-
pished. Garnishment of an employee’s wage is cosily, inconvenient
and indicative of a degree of financial irresponsibility that may both
reflect upon the reputation of the company and suggest that the employ-
ee involved will be less productive or less capable than he was before
garnishment. Estimates of cost per garnishment vary rather widely. The
Cock County Credit Bureau in Chicago surveyed 1,100 employers in
1964 and found that processing a single garnishment costs from $15 to
$35. The estimated costs of garnishment to the surveyed employers
totaled $12 million annually.® A study by the Long I[sland Railroad
Company revealed that for every $100 of employee indebtedness man-
agement spends $20 10 process the collection.*® The Crane Company of
Chicago figures that each garmishment costs the company $50, each
wage assignment $20.37 The writer's Survey indicated a greater variation
in estimated costs, ranging from $25 to “minimal™ and “very little.”
Twenty-one of the thirty-five responding companies could not estimate
the cost; this included eighteen of the twesnty-seven who indicated that
they do discharge an employee whose wages are garnished excessively.

Bpyk, L. 90-321, §5301-7 (May 29, 19681 The revised final draft of the Uniform
Consumer Credit Code (November 1968} goverming siluations arising out of a
censumer credit szle, consumer lease or cons-mer loan, would prohibit garnishment
before judgment against the debtor (§5.104). «he Code would limit gamishment by
Iht same measures as the 1968 Act. except that the maximum amount subject to
gamishment may not exceed “the umount by which his disposable carnings for that
week exceed forty times the Federal minimum hourly wage...” [Emphasis added],
§5.105), rather than the multiple of “thirny” in the 1968 Act. Section 3.106 contains
sn unqualified prohibition on discharge regardiess of the aumber of times an employ-
ee's wages are garnished.

3 The delinguency rale on instaliment credit hus been extunated at between ong and two
pet cenl." Proceedings App. A tetier from Robert Kopriva, Associated Credit Bu-
reaus of Califortia).

=y all StJ Mar. 15, 1966 a1 14, col. 3-4,

8 Srexsin, Managing Your Manpower, 77 Duns R. & Mop. Ino. 67-68 (Jan. 19515,

¥ | ryeman, Head Gff Employee Garnishment, 15 ADM. MGT. 10 (April 1964},

.
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This fuctuation in cost estimates can be attributed 1o the cost factors
considerad relevant by each employer. The cost of a wage garnishment
varies among employers according 1o their labor costs, the difficulty in
computing the emplovee’s exemptions, the necessity of court appear-
ances and resolting loss of job time by the employee, the necessity of
utilizing outside counsel. and the extent to which the employer's payrell

- system has been computerized. [t is impossible to determine whether
identical cost elements were used when two companies computed their
costs. Most employers have not underiaken 1o make precise cost esti-
mates, but no computation would accurately reflect differences among
employers unless a uniform "system of accounting and identification of
cost elements were in effect.

The Survey confirms the opinion of George Brunn®® that cost is not
the sole reason motivating employers to discharge an empioyee whose
wages have been garnished. Of the twenty-seven companies in the
Survey that indicated a policy of discharging employees, only eight cited
cost as the sole factor behind their policy. Mine others combined cost
with the fact that garnishment indicated that the employee was a
non-productive individual. Three companies cited the latter as the soic
reason. Other factors cited as the sole reason for discharging the em-
ployee included the inconvenience and time-consuming nature of gar-
nishment and its reflection on the management potential of the em-
ployee.

Wage gamishment, which typically serves to inform the employer of
the financial plight of an employee, has precipitated employer action
beyond the formulation of discharge policies. It appears that very few
employers rely on discharge as their sole means of protection.
Thirty-one of the thisty-five companies responding to the Survey in-
dicared that some form of assistance is provided to employees whose
financial problems have been brought to the attention of the employer. A
typical reply was as follows:

» See Brung, supra note 15,
» 5o Statement of 1. W. Abel, President, United Steelworkers of America, Hearings
754-71, and particularty 1he following exchange: -

Mrs. Swiliver, Do you know whether any of these
companies have debt counscllors who help employees
who get themselves into financial trouble? :

Mr. Abel. There is some of that in the personnet de-
partments, but it isn't a large practice.

Again, the companics lake the position that this is a
cost and something they can't afford. 1t is bad encugh the
burden ts ptaced upon them to make the collections and
do the paperwork and take care of the ereditors. So.
there isn’t oo much of that. /4. at 772,

A notabie exception is Intand Steet Corp. Hearings 74.
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Nothing formal, but the advice and counsel of
the supervisor or perhaps a staff person is
available. We prefer that employees make a
request for help in their personal financial
matters. [n a few meritorious cases, we have
loans to help employees in need — for ex-
ample where they are saddied with the debls
of retatives. '

A few companies appear to be Tess helpful. One jarge manufacturer said:

The company does not counsel employees as
such about financial difficutties. When a gar-
nishment is received, the company attitude
toward employees satisfying their individual
financial responsibilities s explained in detail.
11 is also indicated at that time that repeated
occurrences may lead to disciplinary layoffs
or discharge.

Oné business periodical®® noted the apparent fact that employers “do
Lttle until they receive a garnishmeat notice.” The Survey lends support
to this observation. Twenty-five of the thirty-four responding companies
said they have no formalized policy of credit education designed o
avoid a first garnishment. Two of the nine which said they did have such
a policy indicated that they engaged in credit education either informatly
and on an individual basis of “very litde.” A Michigan department store
chain said that “before garnishment proceedings, a company will usually
contact us in an effort to stant their coliection again.” This provides a
signal for active efforts in aid of the employee, which were feit by that
responding company to be the reason it had never had an employee’s
wages garnished. The situation recounted in one business periodical
must be considered an exceplion:

At Consolidated Lavndries, Inc. in New
York City, there is a stnngent policy which
forbids vemdors from entering the plant or
operating On its property. <.-curity guards are
aterted to shoo away sidewalk merchants,
and a campaign has been faunched to warn
employees against shoddy selling practices. !

The most effective aspect of such a policy is the credit education effort.
No estimate has ever been made of the cost of such preventive measures
to the affected employers.

% Lree note 19 supra.
 Stessin, Managing your Manpower, 77 Duss B & Mop. IND. 47, 68 {Jan_ 1961
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C. fmpact on Society

Society underwrites a conswderable portion of the cost of wage gur-
nishment, Data obtained by George Brunn from the San Framcisco
Sherifi"s Office revealed that fees for 1963-1964 totaled $113,554, while
estimated costs of running that office exceeded $250,000.42 1t is prob-
ably fair to assume that this experience is not atypical. Fees are usually
set al a dollar amount or on a mileage basis and are often in need of
revision. Since they are inadequate o cover aclual costs of operation,
the diiference must be made up out of tax revenue and society in effect
provides a substantial subsidy to the creditor.

To the extent wage garnishment ends in bankruptcy, discharge from
employment, or both, society absorbs the cost of supporting individuals
on welfare as well. The Cook County Department of Public Aid noted
that nine per cent of the persons on its relief rolls had been fired from
their jobs after an encounter with wage garnishment.#* No statistics are
yet available on the extem to which this experience has been repeated
throughout the country.

1il. The Roie of The Labor Unions

In light of the direct impact of wage garnishment on the employ-
er-employee relationship, it is somewhat surprising that labor unions
have not played a more active role in attempting to restrict the discretion
of employers 10 discharge employees for that reason.* In the Survey,
only three of the twenty-three companies responding to the question
indicated that there had been any efforts by the union in this respect.
Onrly one was partially successful. One unaccountable reply of a national
tire manufacturer poted: “Have never had the provision in the contract

4§+ should be noted that these figures refer to civil litigation in general and are not
restricted to garishment situations. See Brunn, swpra note 15; Comment, Wage
Garnishment in Washingion~An Empiricel Study, 43 Wase. L. Rev. 743, n. &
{1968).

A Wall St 5. Mar. 15, 1966 at 14, col. 3-4. T7.+ syndrome of wage gamishment, discharge,
bankrupicy and relief is belicved by some 10 have played in the past and 1o be stll
playing today = significant role in genersting the resentment which underdies the
disturbances which have prevailed in major cities throughout the country. Eg.. Letier
of Mr. John Houston, Neighborhood Legal Secrvices Center, Detroit, Michigan.
Hearings BBE-89; article by Mr. Milton J. Huber, Associawe Professor. Center for
Consumer Affairs, University Extension, Milwaukee, Wisconsin, Hearings 1026-31;
Statement of Senatos Robert F, Kennedy, Hearings 1175-80.

+ Cangressinan Frank Annuntio, one of the leading proponents of abolishing wage gar-
nishment. commented: “[ am disappointed that the national AFL-CJO could not Lake
a position at this time on this legislziion.” Hearings 197. He later said they might
“need & litte prodding™. fd. at S40. Bur see note |1 supra regarding the role of the
VAW-CIO in Michigan in 1969.
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and cannol get an agreement from the union to put one in.” The o3~
tensible justification for union diffidence on this subject lies in the prece-
dents set by certain arbitration awards rendered in the late 19350’s.
Discharges of empioyees whose wages had been garnished an excessive
number of times were upheld on the ground that a company rule setting
a limit of two or three garnishments was reasonable.® The oaly in-
stances in which an arbitrator reinstated a discharged employee involved
situations where the company rule had not been adequately publicized®
or had been arbitrarily and discriminatorily enforced.s” These cases,
however, involved submission of an “all disputes” clause. for inter-
pretation by the arbitrator. Thus, these decisions would not preclude the
inclusion of a provision specifically dealing with wage gamishment in the
collective bargaining agreement. In fairness to the unious it should be
acknowledged that unjess the subject matter is a “mandatory™ subject of
collective bargaining within the terms of the National Labor Relations
Act*® the union has no right to enforce its demand by means of a strike.
If a subject falls outside the mandatory area, the uonion can seek o
bargain with the employer about the particuiar subject, but may not
carry ‘its demands to the point of impasse. The subjects as to which
employers have an obligation to bargain are vaguely defined in section
B(d) of the National Labor Relations Act as “‘wages, hours, and other
terms and conditions of employment.”* Whether discharge for wage
garnishment comes within these terms has never been litigatied. The
question involves both an element which is unrelated (the garnishment)
and an element which is related to the job (the discharge). The mixed
nature of the subject matter has contributed to uncertainty and a resuit-
ing loss of bargaining power by the enions. Other subjects also involving

% 1deal Cement Co., 38 Lab. Arb. 690 (1958); Intemational Harvester Co., 21 Lab. Arb.
709 (1953). In Kroger Co., 28 Lab. Arb, 421 (1957). the union and the employer
agreed oz ruble permitting the discharge of an employes afier two garnishments.
After discharge and a4 the arbitration heuning, the employes argued that the service of
the garnishment notice was erraneous becavse the federal bankrupicy court. approv-
ing o plan to satisfy all creditors, had exercised its power of preemption. The
arbitrator ruled thas although the siate cowrt may have erred by issuing the gamish-
ment order, the notce served on the emplover was voidable rather thun voud and 1he
employee had not attempted to sef aside the order.

In Lockheed Aircraft Corporation, 28 Lak. Arb. 411 {1957), an employee was
discharged pursuant to a plant rule afier his employer was served with three gamish-
ments, Twa of the garnishment aotices were pursuant 10 the same judgment and the
employee arpued that this was the eguivatent of one violatiun. The arbitrator ruled
against the emploves, notmg that euch parnishment was individually served. Ser
Koavarsky, Dischurges for Everts Occurding Away From Wark, 13 Lag. L. 1. 344
{1962); Fisher, flow Gurnisherd Workers Fare Under drbirasion. 90 MONTHLY
Lam REV. [ {1967).

* A merican Bakeries Co., 3 Lab Arb. 105K (i95R8).

AT Trailmobiles, Inc.. 27 Lab. Arb. 160 {1956),

WG S0 140 E9T LI96d)
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mixed elements have been declared mandatory subjects of collecnve
bargaining, however: for example. the preservation of an employee’s
rights after induction into the armed services.® 5till, unions have elecied
not to press the issuee of wage garnishments to the point of impasse. This
decision is probably attriburable to the strength of employer reluctance
to bargain on the issue! but it is nevertheiess unfortunate. If union
resources were apphied in negotiating contracts, litigating cases or even
lobbying for legisiation resuiting in the abolition of discharge on grounds
of wage gamishment, the Impact would be very definitely felt in the law
of gamishment,

IV. Legislative Reaction— A Criticism

Recognizing these varying aspects of the impact of wage garnishment,
legislators introduced in the New York Legislative Assembly in 19635592
several bills aimed at eliminating the most tangible and direct effect of
wage garnishment, discharge from employment. This legistative effort
resulted in the enactment of section 52352 of the Civil Practice Act. It
provides:

(1) No employer shali discharge or lay off an
employee because an income execution has
been served upon such employer against the
employees’ wages; provided, however, that
this provision shall not apply if more than one
income execution against such emplovee is
served upon the employer within any period
of twelve consecutive months after January
first, nineteen hundred sixty-seven.’?

With some modification, this was the “model” for the provision re-
stricting discharge in the Federal Consumer Credit Protection Act.S
This solution to the wage gamishment syndrome is simplistic and inequi-
table; more importantly, it is incapable of achieving the desired degree of
protection for the debtor-employee.

HMLRE v, Knoxville Pub, Co., 124 F.2d 875 (6th Cir. 1942). See generally McManemin,
Subject Matter af Collective Burgaining, 13 Lag. L.J. 985 [1962); Annot,, 12 ALR
2d 265 (19509,

81 See Brunn, supra note 15, at 12340, 113,

23 Bilis introduced into New York were the following: Senste [ntro, 2168 (1965}, Senate
Intrg. 2299 (1965); Senate intro. 3061, Assembly Intro. 4920, veloed July 19, 1965;
Senate Intro. 4164 {1965); Senste Intro. 4146 (1965); Assembly intro. 1267 (1965);
Assembly Intro. 35377 [1965). Legislative activity has also taken place ia Naw Jersey.
Wait St 3. Mar. 15, 1966 at 14 col. 3, 4,

BN.Y. Civ, Prac, #5252 (McKinney 1966).

M Ppub. L. 90-321 {(May 29, 196B).
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A. Equitable Considerations

The immediate resolt of a prohibition on an employei’s right to dis-

- charge an emplovee for wage garmishment is to force the employer to act

as a collection agency for creditors. These same creditors have some-
times ¢ontributed to the financial plight of the debtor through unrealis-

tically relaxed credi: standards combined with other active inducements

to buy, The employer and society continue to bear much of the total cost
of garnishment, while it is the creditor in a private transactiop who
benefits from the device. Where the right to discharge is the only aspect
of the garpishment process which is eliminated. employers will be forced
to upderwrite the system 1o an even greater extent, because garnishment
will continue to operate against employees who might formerly have
been discharged. Creditors will be more cager to use the device when
they can be assured that in so doing they cannot cut off the source of
their security. An employer’s reaction to this situation was reflected in
the following statement by the president of a Pennsylvania corporation:

1s there any excuse for 2 merchant to take on
a poor credit risk? Shouldn’t the merchant,
whose whole sales strategy seems to be to
stress the ease with which payments can be
met, have to take some of the risk for
over-seliing? Why should a company manage-

ment have to bail out the ioan shark who
plays upon the gullible ™8

It has been argued that 2 ban on the right to discharge, such as in New
York, will force employers to take a more active part in the credit
education of their employees. One employer responding to the Survey
did indicate that if such a law were enacted it would “be necessary. . . to
install a program of providing information and credit education to em-
ployees.” As indicated earlier, however. many employers already take
some sleps to prevent a second garnishment by providing various forms
of aid or information to the emplovee in trouble. It is questionable
whether an employer would see in 4 prohibition on his right to discharge
any necessily to expand this program and attempt 1o avoid the frsy
garnishment also. It might even prove more economical to allow the first
garnishment to serve as an indicator as to which individuals need such
credit education. 1f so, it is doubtful that present employer policies will
be changed to any great extent. With so doubtful an improvement, one
must certainly question whether it justifies coercing an innocent
third-party employer 10 bear the costs of making a creditor whole,
especially where creditors themselves go to great lengths to induce the
creation of the debtor-creditor refation.

58 Siessin, Maraging Your Manpower, 77 Duns. B, & Mop. Inn. 67, 6% (lan, 19610
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B. Practical Considerations

A prohibition on dischurge cunnot be effectively enforced. The Survey
indicated that muny employees whose wages are garnished will be dis-
charged for reul ur ficutious reasons relating to their conduct on the job.
Of the rwenty-seven employvers in the Swrver who acknowledged a
policy of discharging employees for wage garnishment, twenty-one in-
dicated that they would comply with an cutright buan and four said they
would evade the luw by fabricating some other reason. Of the
twenty-one that indicated they would comply, however, nine added
“hedges™ that indicate the pussibility of significant interpretative and
enforcement difficulties. For example, a large food producer said:

Certainly it there were legal requirements the
company would comply with the law. If
...irregular attendance were aiso involved,
this would be given special attention. |Em-
phasis added].

Other similar responses included the following:

We would comply. If the relative cost be-
came too burdensome, we would support leg-
islation 1o make things more equitable.

While we would not evade the law by dis
charging such an employee by finding or man-
ufacturing another dischargeable offense, we
would take a critical Jook at his conduct on .
the job,

If the employee continued to get garnished,
usually his attendance would not be good, if
this was the case the employee may be dis-
charged for excessive absences.

One major manufacturer merely said that such a law “would not stand
up.” The correfation between an excessive number of wage garnish-
ments and ancillary deficiencies in the employee's performance of his
Jjob is aiso supported by the comments of employers in the New Haven
study mentioned earlier.® This correlation clearly provides employers
with an alternative ground for discharge. Any statutory scheme which
forces them tc use an alterpative by simply prohibiting discharge for
garnishment reasons will face serious enforcement problems.

Al least three general approaches to the enforcement 0f a prohibition
on discharge have found specific expression in proposed or enacted

® See note 14 supra. -
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legislation. A bill which passed the New York Assembly and Senate, but
was vetoed by Governor Rockefeller on July 19, 1963, would have
made discharge in violation of the prohibition an unfair labor practice.®
This would have required an amendment to the local lubor law and
therefore weuld not be available to other states having no labor board. A
second approach, which became a part of section 5252 of the New York
Civil Practices Act, would give the discharged employee a civil action
for damages for lost wages as a resuit Of the discharge.®® The New York
statute also authorized the court to reinstate the discharged employee.
Except for its value as a deterrent, however, such a measure has ques-
tionable utitity considering the personal problems which could be
created by forced reinstatement after discharge. Finally, the approach in
the Federal Consumer Credit Protection Act would make violation of
the act a criminal offense punishable by fine or imprisonment.5®

Regardless of the enforcement method adopted, a violation of the
prohibition would occur if and when an employee was discharged “be-
cause of" a wage garnishment. In light of the statements of employers in
the Survey indicating scrutiny of alternative grounds for discharge, we
have already seen the significant interpretive difficulties and consequent
enforcement problems that are likely 1o result. It cannot, however, be
contended that the courts and arbitrators are not competent to deal with
this difficult factual issue. An appropriale analogy has been drawn 10 the
demonstrated ability of the National Labor Relations Board to litigate
the question of whether an employee has been disciplined because of his
union activity or his job performance. Nevertheless. it is doubtful that an
employee who has been dismissed because of wage garnishment will be
able to afford the legal services necessary to bring a complex factual
issue 1o trial or 1o sustain protracted litigation,

In considering enforcement by criminal sanctions we must face the
serious question of whether such sanctions will be utilized. It is arguable
that politically motivated district attorneys, who have enough to do
without prosecuting what is essentially a labor dispute. will not be
willing to pursue a complaint against a well-regarded local company.
This is, of course. less true of the federal enforcement machinery under
the Consumer Credit Protection Act.

57 Gepate tntro. 3061, Assembly Intro 4920, vetoed July 19, 1965, Mo velo messige Wiy
given,
s 0 Y Crv. Prac. $5252 (2) (Mokinney 19663 provides:

An employee may institete s civid hction for dumages
for wiges lost ds a result of o violatwon uf this xection
within ninety days after sach viokition, Pamages Fecov-
erable shall not excesd bost wages fur sii weeks and e
such action the court alse may order the reansfatement of
such discharced empioyee. Nol more than ten per cen-
tam of the dumages recoverad i sach wctron shadi be
subject {0 any chums, altachments of ¢xecutions by any
creditors, udgment creditars o assignees of such em-
plovee.

S Lpe pide S supre.
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C. Cost-Shifting Devices

Some form of cost-shifting device would make a ban on discharge
more equitable for the emplover. A study conducted by Michigan State
University in 1959% recommended. in part, that the costs of garnish-
ment be shifled to the creditor. Such an approach might increase the
percentage of employers who would voluntarily comply with the legisla-
ron and thus reduce enforcement problems. However, it would not
diminish the interpretive difficulties arising where employers choose
alternative grounds for discharge ®® Of the twenty-seven responding
companies that acknowiedged adherence o a policy of discharging em-
ployees for wage garnishmeni, eighteen said that a cost shift would have
no effect upon that policy, and only three replied that it would change
policy.

A cost-shifling device would be extremely difficult to implement. As
mentioned earfier, employers’ costs vary widcly and otten they are not
computed at all. Such a law would have 10 establish a uniform system ot
accounting, since the cost of garnishment for different employers varies
with the cost elements included in the calculation by each. The ultimate

" effect of this device would probably be an increase in the cost of credit

to debtors generally, as the cost shified to the creditor would be passed
on to the consumer.

The criticisms of these attempts to alleviate the impact of wage gar-
nishment would carry substantially less weight if the attempts embodied
the only solution. However, there is an alternative method: equally
direct, easier to enforce and more likely to eradicate the ilis of wage
garnishment without burdening innocent third parties. We should
prohibit wage gamnishment through federal legistation; and short of this
goal, individual states should abohish the device.

V. Prohibition of Wage Barnishment?

Anyone who advocates a prohibition on wage garnishmeat grows
accustomed 1o the incredulous stares of credit-oriented interests who
regard garnishment as the bulwark of consumer debt collection. When
one examines a proposal to eliminate wage garnishment superficially, it
appears potentially harmful. However, & closer examination of its prac-
tical ramifications kecads 10 an opposite conclusion,s?

% Sressin, supra note 35, at 68,

0L Sep text RCCOMpanying note 38, supra.

& Our attitude toward the necessity of wage garmishment is not universal. Since 1870,
when the Wages Attachment Act was snacted, England has immunized the wages of
“any servant, labourer, or workman” from auachment by creditors before or after
judgment. This Act by its terms applies only to lower classes of wage earners. The
concept of the “secunity of Lthe wage packet”, however, kas rot been exporied to the
United States to any great extent. See Wood, Artachment of Wages, 16 Mob. 1.
Rev. 5E(1963).
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A. Effect on Employees, Employers, and Society

A prohibition on wage garnishment would immediately benefit the
debtor-employee and his family. By assuring the availability of a
wage-earner's weekly wage for living expenses, it would permit him to
break the frequentiy-observed ciycie of garnishment, discharge, bank-
ruptey and welfare. It would also eliminate the cost and inconvenience
which are ancillary 1o wage garnishment and are, in effect, subsidies now
given to the creditor by society as others, chiefly employers and sheriff*s
department civil divisions, bear so much of the cost burden.

Creditor groups argue that the elimination of wages as a source for the
coliection of debts will drive up credit standards and decrease the
availability of credit.®® This, it is said, wiit be harmful to debtors because
it will be impossible for them to raise their living standards by using
future wages as collateral. In addition, it wil! be disastrous to our totally
credit-oriented economy.%* There are no statistics which substantiate

Ratio of Instaliment Credit to Retail Salesss

Ratio of Instaliment
Instaliment Credit Retail Sales Credit to Personal
State Extended in 1963 in 1963 Income
_ {in billions of dollars)
Alabama 0.794 3,253 24.4
California 6.621 26.889 24.6
Colorado 0.665 2.649 25.1
Florida 1.905 7.610 25.0
New York 6.124 23.977 25.5
N. Carolina 1.212 4975 24.4
Texas 3.222 12.715 25.3

8 Lop Hearings 1207, and the statement of Fred Noz, Association of Commercial and
Professional Attorneys, fd. ai 1209, -

Without the device of wage garnishment, the various
businesses mentioned in this paragraph would have no
means of enforcing collection of their sccounts receiv-
able and would no tonger possess any basis for extending
crqdil 1o anyone.

st at {208

Any change in wage garnishments, which are a part of
this, {our credit-onented economy] will do harm to our
ecogomy as il ss today. [f wage garmshments are abol-
ished allogether ~ B0 percent of ait debis are collectable
through garnishments. I they are not colleceable, this
will deal a severe blow 1o our economy.

% Dauta compiled by Brunn, sugra note 15, at 1241 o, 146-£50.
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these dire predictions. On the contrary. the following data compiled by
George Brunn tend o disprove the extravagant claims made by credi-
tors.

Ratio of Installment Credit to Total Persomul tncome™®
i Ratio of Installment

Total Persunal Credit to Personal
State tncome Income
{in billions of doflars)
Alabama 5,542 14.3
California 52.419 12.6
Colorado 4.674 14.2
Florida 11.533 16.0
New York 53,120 11.5
N. Carolina : 8.630 14.0
Texas 21.118 15.3

Florida, North Carolina and Texas have 100 per cent exemptions, while
Alabama, California and Colorado have exemptions below 85 per cent.$?
Thus, it appears that neither the ratio of credit sales to retai! sales nor
the ratio of credit sales to total disposable personal tncome vary sig-
nificantly between those states with a high exemption and those with a
iower exemption level. In addition, the claim that the abolition or restric-
tion of wage garnishment would adversely affect the economic condition
of the community cannot be sustained by any available evidence.®® OQne
claim of the credit groups, however, can be supported by statistical
data. The ratio of debt collections to credit extensions would decrease if
wage garnishment were not allowed.® However, the significant point is
that this decreased ratio had no apparent effect upon the volame of
credit extended in those slates afready having a 100 per cent exemption.
A pantial explanation for this surprising lack of effect is that the “club™

“id.

¥ See Table in Lext at 379, supra.

® Bureat 0F TRE CENsus. CENSUS oF BusiNess, 1963 RETalL TraDe 13 (1965). For
example, all the southeastern states have per capita incomes below the national
average regandiess of the nature of their gamishment laws. Among them Florida,
which does not allow wage gamishment, had the highesy per capitz income, while
Mississippi, which not only aliowed garnishment but had a low exemption, bad the
lowest. FLa. 5TAT. ANN, §222.11 (19683 Miss. Copr ANk, §307 [1965); Mississippi
has since raised its ¢xemplion 1o seventy-five per cent. Miss CobDeE Axw, 3307
(1966}, Gbviously, per capita income is afected by many faciors. While the foregoing
does not prove conclusively that the abolition of wage gamishment has no impact
upon the level of economic activity, it certainly supplics ne evidence for the conlrary
proposition.

® See Brung, supra note 15, at 1242 n 153,
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of wage garnishment is not the only payment-inducing device available
1o creditors. Nearly all people pay their debts voluntarity. Many do so to
maintain their credit standing.”™ They would continue to do so if wage
garnishment were eliminated. Yet if it were eliminated, it is reasonable.
to anticipate that creditors will be forced to raise their credit standards
by insisting on a demonstrated history of debt-responsibility. This will
mean that the consumer will have to maintain a strong credit standing by
voluntary debt repayment and demonstrated responsibility. The Federal
Consumer Credit Protection Act is perhaps the first concrete indication
that society i now demanding that the creditor participate responsibly in
the education of the consumer. This consumer education will force those
people presently unwilling or unable to comprehend the extent to which
they are committing themselves beyond their ability to repay to evaluate
more critically their. standing before assuming debt responsibility. At
present, credit is freely made available even to those with a history of
financial difficulties, and the desires of every consumer are heightened
by sophisticated appeals made through mass media to his acquisitive
appetite: buy an article of merchandise on credit, use it, have it repos-
sessed and buy another from the merchant down the street.”™ Our
economy's well-developed techniques of merchandising, advertising and
promotion will undoubtedly maintain or intensify existing acquisitive
desires of consumers at all economic levels. The future, then, musi sec
the responsible creditor participate in re-educating the consumer toward
a realization that debt repayment is an essential prerequisite to future
credit exiension. Even the poor consumer is more likely 1o increase
voluntary repayment of debts if his capability and opportunity for criti-
cally evaluating his commilments is increased. The result of this
re-education would modify considerably the need for credit-tightening
that has been predicted by those opposed to the abolition of wage
garnishment. 1t would not be surprising if the elimination of wage gar-
nishment would compel creditors to exchange and pool information on
debtor responsibility to a greater exient than in the past. While poten-
tially costly. this and any increased costs attributable to bad debt losses
would probably be passed on to debtors as higher credit cost rather than
decreased availability of credit. Such a spreading of costs among debtors
and creditors is far more equitable, however, than burdening middlemen

™ Cor Comment, Wuge Gurnishmens in Washington—An Empirical Stiedy, 43 Wask. L.
REV. 743, 750 [1968).

7 The sppeal o acquisitive appetiles is made o a1 consumers, regardless of their econom-
w lgvel. To those without econenic means to satisly their desires this creafes a
frustration often satisficd by credit purchases. This prediclable reaction wis undoubi-
edly in the collective mind of Congress when Labelled ong of the effects of the
avanability of wage garnishment as “predatory” extension of credit. See $301 rupra
note 5: See alse Hearings 164,
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employers or society generally with the task of remedying the brecak-
down in the private debtor-creditor relationship.™

B. Potential Problems in Eliminating
Wage Garnishment

*

Prohibitions of wage garnishment by individual states are subject to
potential frustration. Conflict of law rules permit a creditor’s exira-
territorial assignment of his clatm against a debror to defeat the policies
of the state in which the claim originaied.™ This is not an insur-
mountable dificulty, however. Pennsyivania, which already has a 100
per cent exemption, and Chio have statutes making it a criminal offense
for a resident creditor to assign a claim to a nonresident for the purpose
of evading the exemption laws of the state in which the debt originated.
Such a provisicn is necessary to make effective a prehibition on wage
garnishment enacted by an individual state.

The Survey revealed another potential weakness of a prohibition on
wage garnishment. Of the twenty-seven companies that acknowledged a

" policy of discharging employees whose wages were garnished, twelve

indicated that they would not change their policies if wage garnishment
were prohibited, It is difficult to evaluate this reaction since the phrasing
of the question was awkward.™ Some representative responses incloded
the following:

= Admivtediy, the jstification for the abolition of wage pamishment discussed in this
section is not applicable to all classes of creditors. “Predalory™ extensions of credit
are nol characteristic of the positons of jidgment creditors in personal injury or
property damage suits in which a judgment debtor was at faelt. Mor is there a
“predatory” exiension of credit in the case of the usual cyeditor who has readered
personal services o the debior, such as a docter or a dentist. To permit certain
creditors to garmish wages while excluding others from using the device is a difficult
1ask, bowever. If the creditor who has rendered personal services is W be permitied
use of wage garnishment, what of the creditor who both renders 3 service amd sefls &
product, such as a2 home improvement company whose high pressure sales technigues
precipitate extensions of credit without regend o the debtor’s ability Lo repay” Aside
from definiticnal problems, constitutional questions under the equal profeciion clause
of the fourieenth amendment may ansc uniess the categonzation of classes of
creditors has a sound practical basis. Such poimnissive categories may, however, make
a ban on wage garnishmest more palatable to some and therefore more feasible
politically. Any such permissive category should, however, still be subject to provi-
sions for prohibiting discharge as a result of any gamishment. While the text of this
asticle discourages reliance upon 2 ban on discharge to solve the problems of wage
garnishment, it may be the next best protection for the debtor in a compromise
solution such as that mentioned abowe.

R Lee La Grone, Recovery of a Florida Iudgment by Garnishing the Wages of the Head
af a Family, 17 Fua. L. Rev. 196 (1964).

 Lor Appendix A, question humber 8.
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The Company policy wauld, no doubt, be the
same since we expect ali emplovees to satsfy
their obligations.

The Company's attitude toward financial ir-
respousibility would be unchanged.

An irresponsible attitude toward financial ob-
ligations will in most cases be combined with
a poor attitude wward the job and low pro-
ductivity, If an individual does not measure
up to Company standards, his employment
may be terminated.

In essence, these responses indicate that many employers feef that they
have a legitimate interest in the financial responsibility or irresponsibil-
ity of their employecs. Would the elimination of wage garnishment
protect the employee against discharge in the event he gets into financial
difficulty? The attitudes of employers toward the financial responsibility
of their employees is shaped by a recognition that the individual cannot
prevent his relationships at home from influencing his performance on
the job. The elimination of wage garnishment and threats incident to it
should minimiz= the psychological problems of employees having finan-
cial difficulties since their livelihood would. be secure. This, in turs,
should reduce the attendance and productivity problems which are the
specific symptoms on the job. As long as there arc employers with
archaic notions aboul debt who discharge employees simply because of
financial irresponsibility unrelated to job performance, there remains the
possibility that creditors wili retain a coercive and destructive
debt-collecting device. The creditor can merely threaten to communicate
the fact of the employee’s financial plight to the employer in such a
manner that the employer would discharge the employee.

The presence of this potential problem has led to some imaginalive
counter-measures in Texas, where the prohibition against wage garnish-
ment has been elevated to the comstitutional level.”™ To protect the
integrity of this constitutional prohibition, Texuss courts have found it
necessary o police employer-creditor contracis by expanding traditional
concepts of tort liability ™ Anticipating this potentiul circumvention of
state policy against wage garnishment, an alternative to such civil litiga-
tion as a means of control would be a measure similar to the following,
enacted to supplement a 100 per cent wage exemption:

It shall be a misdemeanur punishable by a
fine of not more than five hendred dollars or

= Tex. CoNsT. Art L6 £235.
% $ee Holman, Seficiing Collection Assistunce From the Debtor's Emplayer, 27 TEX.

8.1, 787 {19641
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by imprisonment for not more than six
months or bolk. for a creditor to enhist the aid
ol a debtor’s employer in the catlection of a
debt owed 1o the creditor by the debtor.

V1. Conclusion

Wage parnishment has extracted a heavy woll from employers, employ-
ees and sociefy. The enactment of the Federat Consumer Credit Protec-
tion Act, altheugh symbolic of a growing concern for those affected by
wage garnishment. will not modiy s effects significantly. Those em-
playees residing in states now having exemption fevels below those
established in the Act will dertve an obvious and immediate financial
advantage when their wages are garnished. It is -uniikely. however, that
the emplovee in financial difficulty will find much comfort in the Act's
restriction on discharge, for it is indeed modest, whether inter-
preted to protect him in the event of only one garnishment or even
in the event of single garnishments by every creditor. Most employees
discharged today could be discharged for the same or substituted rea-
sons without a violation of the Act by an employer who, perhaps with
Justification, is likely to react strongly when forced to bear the costs of a
breakdown in a relationship he did not create. Where wage garnishment
has been prohibited, eliminating these destructive features, the alterna-
tive which common sense indicates that creditors will substitute has
proved a lesser evil. Creditors, although collecting a lesser percentage of
their claims, continue to make credit available, but they choose to pass a
new cost, bad debt losses, on to the debtor class in the form of higher
credit costs. After weighing the equities and practicalities of this alterna-
tive cost allocation, wage garnishment clearly appears to be more trou-
blesome and inequitable than It is really worth. Wage garnishment
should be prohibited. The wage garnishment provisions of the Consumer
Credit Protection Act wili then become unnecessary, representing what
in fact they are: only a beginning step toward a finaf solution.
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APPENDIX A
The Questionnaire and Summary of Responses

I. Does your company have a policy of discharging employees whose
wages are garnished? N

Responses 40 ' Yes 27 Discharge
: No 13 after 1 - 1
2-5
3-8
4 -2

Treat each case individually 13
2. If you discharge employees whose wages are garnished, what isfare
the reasonfreasons?
Responses 27
Cost
Cost plus gamishment is indicative of a non-productive empioyee
Garnishment is indicative of a non-productive employee
Other
3. What is your estimate of the cost of each garnishment?
21 of the 35 responding companies did not know the cost
18 of the 27 responding companies who discharged employees did not
know the cost.
4. Does the company take into consideration whether an applicant for
employment has had his wages garnished in the past?
Yes 25
No 10
If yes. does this bar _ 0 __ or make less likely .25 _ the applicant's
chances of securing employment?
10 companies did not consider this fact in their hiring process.
5. Has the union attempted through collective bargaining to restrict.
the company’s right to discharge an employee for wage garnishment?

3L O AT

Responses 23 Yes 3
No 20

Have they succeeded?
No 2
Partially |

6. Do you provide counseling or other forms of aid to an empioyee
who has financial difficulty?
Responses 35 Yes 31
No 4
7. Does the company attempt (o prevenl wage garnishment by provid-
ing information or credit education to the employees?
Responscs 34 Yes 9
Na o 23
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8. if wage garnishment were prohibited. would this in your spins.«
change the company’s policy”?
Responses of the companies who do discharge:
Yes 8
Nge 12
9. If wage garnishment were allowed. but the cost burden was shifted
to the garnishing creditor. would this change the company policy”?
Responses of the companies who do discharge:
. Yes 3
* No 18
1§ If the company were prohibiied from discharging an employee
whose wages were garnishad, and the company continued to bear the
cost burden, would the company. in your opinion, comply L2 evade
the restriction by finding some other reason 1o discharge an employee
whose wages were continually garnished? . 4__
The responses to the questionnaire, as well as a tabulatien of results,
are on file at the University of Michigan Law Library,




